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OPI NI ON

CHI ECHI, Judge: These cases are before the Court on respon-
dent’ s respective notions to dismss for lack of jurisdiction
(respondent’ s respective notions) and petitioners’ respective
notions to dismss partnership itens and affected itens (peti-
tioners’ respective notions). W shall grant respondent’s
respective notions and deny petitioners’ respective notions.

Backgr ound

The record establishes and/or the respective parties in
t hese cases do not dispute the follow ng.

Petitioners in these consolidated cases resided in the State
of New York at the tinme they filed their respective petitions.

During the taxable years 1999 and 2000, petitioners Arlene
Nussdorf, G enn Nussdorf, and Stephen Nussdorf, through certain
fl owt hrough entities that they respectively owned and that are to
be di sregarded for Federal incone tax (tax) purposes (flowt hrough
entities), were nmenbers of or partners? in Evergreen Trading, LLC
(Evergreen Trading), an entity subject to the provisions of

sections 6221-6234.°3

The Court’'s use of the words “nenbers”, “partners”, and
simlar words is for convenience only and does not indicate the
Court’s agreenent that such words reflect the substance of what
transpired.

SAIl section references are to the Internal Revenue Code
(Code) in effect at all relevant tines.
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On Novenber 18, 1999, each of the flowthrough entities
purportedly entered into two option trades invol ving
Euros with AIG International, Inc. (AlIG. One of those option
trades was the purported purchase from Al G on Novenber 18, 1999,
of an option for a stated volune of Euros, which petitioners
refer to as the purchased Euro option. The second option trade
was the sale to AIG on the sane date of an option for essentially
the sane volune of Euros but at a different so-called strike or
exercise price, which petitioners refer to as the sold Euro
option. The two option trades with AIGinto which petitioners’
respective flowhrough entities purportedly entered on Novenber

18, 1999, may be summarized as foll ows:

Payof f Amount

(US $
Option Prem um Equi val ent) Strike Price
Long Position $26, 700, 190 $548, 240, 768 1. 0535
Short Position $26, 433, 172 $548, 761, 167 1. 0545

(For convenience, we shall sonetines refer collectively to the
pur ported purchased Euro option and the purported sold Euro
option as the Euro options.)

On Novenber 30, 1999, petitioners’ respective flow hrough
entities purportedly contributed their respective Euro options
and $667,500 in cash to Evergreen Trading in exchange for
slightly less than a one-third nmenber or partner interest

t her ei n.
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Duri ng Decenber 1999, Evergreen Tradi ng established two
substantially simlar offsetting currency options that were
executed on Decenber 10, 1999, and that had expiration dates of
Decenber 21, 1999, and settlenent dates of Decenber 21, 2001.

The costs of the prem uns of those currency options were

$93, 861, 797 and $93, 861, 531, respectively. The conbi ned posi -
tions were established so that one position was guaranteed to
have a payout equal to the total prem uns of both positions,
while the other position was guaranteed to have a m ni mal payout.
The first position created a gain if the CZK/EUR' was at or above
a set exchange rate, while the second position created a simlar
gain if the CZK/ EUR was bel ow the sane exchange rate. The
position not incurring a gain and having a m ni mal payout was
settled on Decenber 21, 1999, with a |loss reported of $89, 215, 088
after a payout of $4,646,709. The second position was partially
unwound on Decenber 30, 1999, for proceeds of $102, 820,761 and a
reported gain of $49, 788, 977.

As a result of the above-described currency transactions,
Evergreen Trading reported in its 1999 partnership tax return a
total ordinary loss fromcurrency trades of $39,426,091. A
portion of such loss totaling $11, 691,521 was allocated to

petitioners’ respective flow hrough entities.

ACZK/ EUR reflects the exchange rate of Czech korunas for
Eur os.
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On January 18, 2000, the remaining bal ance of the second

option was unwound resulting in $79, 208, 185 recei ved by Evergreen
Trading with respect to which Evergreen Trading reported in its
2000 partnership tax return a gain of $38,378,419. A portion of
such gain totaling $11, 247,796 was allocated to petitioners’
respective flowthrough entities.

During the latter part of March 2000, petitioners’ respec-
tive flowthrough entities withdrew from Evergreen Tradi ng and
paid a 5-percent wthdrawal fee of $159,302. Wen such entities
wi t hdrew from Evergreen Tradi ng, each received a |iquidating
di stribution of 192,602 Euros with a fair market val ue of
$185,438. No other cash or property was distributed to petition-
ers’ respective flowthrough entities (or to petitioners in these
cases).

On Decenber 17, 2002, respondent issued a notice of begin-
ning of admnistrative proceeding with respect to Evergreen
Trading for the taxable year 1999, and on March 19, 2003, respon-
dent issued such a notice with respect to Evergreen Trading for
the taxabl e year 2000. On Septenber 26, 2005, respondent issued
a notice of final partnership adm nistrative adjustnment (FPAA)

Wi th respect to Evergreen Trading for the taxable years 1999 and
2000.
In the FPAA that respondent issued with respect to Evergreen

Trading for the taxable years 1999 and 2000, respondent nade the



foll ow ng adjustnents:

1

It is determned that neither Evergreen Trading,
LLC nor its purported partners have established
t he exi stence of Evergreen Trading, LLC as part-
nership as a matter of fact.

Even if Evergreen Trading, LLC existed as a part-
nership, the purported partnership was forned and
avai l ed of solely for purposes of tax avoi dance by
artificially overstating basis in the partnership
interests of its purported partners. The forma-
tion of Evergreen Trading, LLC, the acquisition of
any interest in the purported partnership by the
purported partner, the purchase of offsetting
options, the transfer of offsetting options to a
partnership in return for a partnership interest,

t he purchase of assets by the partnership, and the
distribution of those assets to the purported
partners in conplete liquidation of the partner-
ship interests, and the subsequent sale of those
assets to generate at a loss, all within a period
of less than six nonths, had no business purpose
ot her than tax avoi dance, |acked econom c sub-
stance, and, in fact and substance, constitutes an
econom ¢ sham for federal incone tax purposes.
Accordingly, the partnership and the transactions
descri bed above shall be disregarded in full and
any purported | osses resulting fromthese transac-
tions are not all owabl e as deductions are not

al l owed for federal incone tax purposes.

It is determ ned that Evergreen Trading, LLC was a
sham | acked econom ¢ substance and, under 8§
1.701-2 of the Income Tax Regul ations, was fornmed
and availed of in connection with a transaction or
transactions in taxable year 1999, a principal

pur pose of which was to reduce substantially the
present value of its partners’ aggregate federal
tax liability in a manner that is inconsistent
with the intent of Subchapter K of the Internal
Revenue Code. It is consequently determ ned that:

a. the Evergreen Trading, LLC is disre-
garded and that all transactions engaged
in by the purported partnership are
treated as engaged in directly by its
purported partners. This includes the
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determ nation that the assets purport-
edly acquired by Evergreen Tradi ng, LLC,
including but not limted to foreign
currency options, were acquired di-
rectly by the purported partners.

b. the foreign currency option(s), purport-
edly contributed to or assuned by Ever-
green Trading, LLC, are treated as never
havi ng been contributed to or assunmed by
said partnership and any gains or |osses
purportedly realized by Evergreen Trad-
ing, LLC on the option(s) are treated as
havi ng been realized by its partners.

c. contributions to Evergreen Trading, LLC
will be adjusted to reflect clearly the
partnership’s or purported partners’

i ncone.

It is determned that the Euro short positions
(witten call options) transferred to Evergreen
Trading, LLC constitute liabilities for purposes
of Treasury Regul ation 81.752-6T, the assunption
of which by Evergreen Trading, LLC shall reduce
the purported partners’ bases in Evergreen Trad-
ing, LLC in the amounts of $26,433,171 for each of
the three partners, but not below the fair market
val ue of the purported partnership interest.

It is determned that tradi ng | osses of

$38, 837, 363 cl ai med by Evergreen Trading, LLC are
part of straddle positions as governed by § 1092
and as such are nondeductible |losses in the 1999
tax year. Limtations inposed by §8 1092 i ncl ude
the limtation that deductible trading |osses
incurred as part of straddle positions are limted
to only those anmpbunts in excess of unrecogni zed
tradi ng gai ns.

It is determ ned that neither Evergreen Trading,
LLC nor its purported partners entered into the
option(s) positions or purchase the foreign cur-
rency or stock with a profit notive for purposes
of § 165(c)(2).

It is determned that, even if the foreign cur-
rency option(s) are treated as having been con-
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tributed to Evergreen Trading, LLC, the anount
treated as contributed by the partners under sec-
tion 722 of the Internal Revenue Code is reduced
by the anmounts received by the contributing part-
ners fromthe contenporaneous sales of the cal
option(s) to the sane counter-party. Thus, the
basis of the contributed option(s) is reduced,
both in the hands of the contributing partners and
Evergreen Trading, LLC. Consequently, any corre-
spondi ng cl ai med increases in the outside basis in
Evergreen Trading, LLC resulting fromthe contri -
butions of the foreign currency option(s) are

di sal | owed.

It is determned that the adjusted bases of the

Il ong call positions (purchased call options), zero
coupon notes, and other contributions purportedly
contributed by the partners to Evergreen Trading,
LLC has not been established under .R C. § 723.

It is consequently determ ned that the partners of
Evergreen Tradi ng, LLC have not established ad-
justed bases in their respective partnership in-
terests in an anount greater that zero (-0-).

It is further determned that, in the case of a
sal e, exchange, or liquidation of Evergreen Trad-
ing, LLC partners’ partnership interests, neither
the purported partnership nor its purported part-
ners have established that the bases of the part-
ners’ partnership interests were greater than zero
for purposes of determning gain or loss to such
partners fromthe sale, exchange, or |iquidation
of such partnership interest.

Accuracy-Rel ated Penal ties

It is determ ned that the adjustnents of partner-
ship itens of Evergreen Trading, LLC are attribut-
able to a tax shelter for which no substanti al
authority has been established for the position
taken, and for which there was no show ng of rea-
sonabl e belief by the partnership or its partners
that the position taken was nore |likely than not
the correct treatnent of the tax shelter and re-

| ated transactions. |In addition, all of the

under paynents of tax resulting fromthose adjust-
ments of partnership itens are attributable to, at
a mnimm (1) substantial understatenents of
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income tax, (2) gross valuation m sstatenent(s),
or (3) negligence or disregarded rules or regula-
tions. There has not been a showi ng by the part-
nership or any of its partners that there was a
reasonabl e cause for any of the resulting under-
paynents, that the partnership or any of its part-
ners acted in good faith, or that any other excep-
tions to the penalty apply. It is therefore de-
termned that, at a mninmum the accuracy-rel ated
penal ty under Section 6662(a) of the Internal
Revenue Code applies to all underpaynents of tax
attributable to adjustnents of partnership itens
of Evergreen Trading, LLC. The penalty shall be

i nposed on the conponents of underpaynent as fol -
| ows:

A a 40 percent penalty shall be inposed on
the portion of any underpaynent attribut-
able to the gross valuation m sstatenent as
provi ded by Sections 6662(a), 6662(b)(3),
6662(e), and 6662(h) of the Internal Reve-
nue Code.

B. a 20 percent penalty shall be inposed on
the portion of the underpaynent attribut-
abl e to negligence or disregard of rules
and regul ations as provided by Sections
6662(a), 6662(b)(1), 6662(c) of the Inter-
nal Revenue Code.

C. a 20 percent penalty shall be inposed on
t he under paynent attributable to the sub-
stantial understatenent of inconme tax as
provi ded by sections 6662(a), 6662(b)(2),
and 6662(d) of the Internal Revenue Code.

D. a 20 percent penalty shall be inposed on
t he under paynent attributable to the sub-
stantial valuation m sstatenent as provided
by Sections 6662(a), 6662(b)(3), and
6662(e) of the Internal Revenue Code.
[ Reproduced literally.]

On Septenber 26, 2005, respondent issued respective notices
of deficiency to petitioners in these cases for the taxable years

1999 and 2000. In those respective notices, respondent made the



foll owi ng determ nations:?®

1. The $11, 606, 771 and $15, 301, 146 grantor trust
| osses for 1999 and 2000 fl owed from Evergreen
Trading to the Arl ene Nussdorf Trust then to your
1040s, interest incone in the anounts of ($2,488)
and ($2,842) for 1999 and 2000 fl owed from Ever-
green Trading to the Arlene Nussdorf Trust then to
your 1040s, Investment interest of $83,527 and
$195, 776 for 1999 and 2000 fl owed from Evergreen
Trading to the Arl ene Nussdorf Trust then to your
1040s, Short termcapital gain of ($324) for 2000
flowed from Evergreen Trading to the Arl ene
Nussdorf Trust then to your 1040. All of these
itens are disall owed because you have failed to
establish (1) that the purported | oss was sus-
tained in any anount by either you or any entity
in which you held an interest, (2) that the trans-
action purportedly generating the loss in question
was entered into for profit within the neani ng of
. R C. Section 165(c)(2), or (3) that any portion
of the loss in question is allowable as a deduc-
tion under any other provision of the Internal
Revenue Code. You have also failed to establish
that, even if | oss was sustained and woul d ot her -
w se be deductible, any deduction relating to the
loss is not specifically limted or disallowed by
any provision of the Internal Revenue Code, in-
cluding without Iinmtation 88165, 183, 212,
704(d), 1366(d), or 465.

2. It is further determined that to the extent the
loss in question is attributable to an investnent
in offsetting options, the loss is disallowed
because the transactions were entered into for
pur poses of tax avoi dance. The transactions giv-
ing rise to the loss, including the formation of
the purported partnership, Arlene Nussdorf Trust’s
acquisition of an interest in the partnership, the
purchase of the offsetting options, the subsequent

°For conveni ence, we quote fromthe notice of deficiency
t hat respondent issued to petitioner Arlene Nussdorf in the case
at docket No. 24289-05. That notice of deficiency is virtually
the sane as the respective notices of deficiency that respondent
i ssued to petitioners in the cases at docket Nos. 24297-05 and
24301- 05.
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transfer of the options by the Arlene Nussforf
Trust to a partnership in return for a partnership
interest, the purchase of assets by the partner-
ship, and the distribution of those assets to the
Arl ene Nussdorf Trust in conplete |iquidation of
it’s partnership interest, and the subsequent sale
of those assets to generate at a loss, all within
a period of less than 5 nonths, had no business
pur pose ot her than tax avoi dance, | acked econom c
substance, and, in fact and substance, constitutes
an econom c sham for federal incone tax purposes.
As such, any loss incurred in connection with the
transactions in question are not deductible.

It is further determ ned that the | oss deduction
claimed on your 1999 and 2000 federal incone tax
return is disall owed because the Evergreen Tradi ng
partnership with reference to which you determ ned
basis in the Euros sold is a sham and shoul d not
be recogni zed for federal inconme tax purposes.

It is further determ ned that the deductions re-
ferred to under 1) clainmed as a loss for tax years
1999 and 2000 are disall owed because you have
failed to establish the basis in the partnership
interests in Evergreen Trading held by the Arlene
Nussdorf Trust was greater than zero. You have
failed to establish the basis in the Euros sold or
di sposed of was greater than zero ($0) for pur-
poses of determ ning the anmount of the purported

| oss under 8165(Db).

It is further determ ned that the deduction for
the loss clained is disallowed to the extent that
t he provisions of Chapter 1, Subchapter K of the

I nternal Revenue Code were used to cal cul ate basis
in the Property sold. Evergreen Tradi ng was
formed or availed of in connection with a transac-
tion or transactions in taxable years 1999 and
2000 a princi pal purpose of which was to reduce
substantially the present value of your federal
tax liability in a manner that is inconsistent
with the intent of Subchapter K of the Internal
Revenue Code. The manner in which you and Ever-
green Tradi ng accounted for the foreign currency
option transactions in question violated the in-
tent of Subchapter K. Accordingly, the parties’
accounting for the transactions should be
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adj usted, pursuant to the authority contained in
Treas. Reg. 8 1.701-2, to achieve results that are
consistent with the intent of subchapter K by
ignoring the existence of the partnership, or
treating transactions purportedly engaged in by
the partnership as engaged in directly by the

pur ported partners.

It is further determned, in the alternative, that
the I oss claimed on your 1999 and 2000 federal

i ncone tax returns should be decreased by the
items listed under 1) in the anpbunt of $11, 687,810
and $15, 495,756 to reflect the limtation on

Arl ene Nussdorf Trust’s adjusted basis init’s
partnership interests resulting fromit’s contri-
bution of it’s position(s) in the option transac-
tion(s) to the partnerships, pursuant to Treas.
Reg. 8§ 1.752-06T.

It is further determned, in the alternative, that
the I oss clainmed on your 1999 and 2000 federal
income tax return should be decreased in the
amount of $11, 687,810 and $15, 495,756 to limt any
| oss incurred by you and the partnership in con-
nection with the option transaction to the anount
actually at risk in the transaction, pursuant to

I nternal Revenue Code 8§ 465(b)(4).

It is further determned, in the alternative, that
the I oss clainmed on your 1999 and 2000 federal

i ncone tax return should be decreased by the
amount of $11, 687,810 and $15, 495, 756 to refl ect
the fact that the amount invested in the option
transaction purportedly generating the | osses
clainmed represents a single, unitary investnent of
$26, 700, 190 in a single option position rather
than a net investnent in the sanme anount in off-
setting option positions.

It is further determ ned that no deduction is
al l owed for any legal, accounting, consulting and
advi sory fees clainmed since you failed to estab-
lish that such expenditures were incurred, and if
i ncurred, are deductible under any provision of
the Internal Revenue Code, including but not |im
ited to Internal Revenue Code 88 183 and 212.
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10. The partnership’s primary purpose was for the
creation of tax | osses. The tax |osses reported
in the 1999 tax year are straddle transactions as
defined by IRC 1092. As such the |osses are sub-
ject to offsetting of the unrecognized gains re-
ported in the 2000 tax year. Additionally, the
partnership is disregarded for federal tax pur-
poses wth all transactions being reversed and
previously reported inflated basis if the partners
relating to contribution of offsetting |ong and
short currency positions are di sregarded al ong
wth reported capital |osses, investnent interest
expense, distributed property and capital contri-
butions reversed in their entirety and all trans-
actions are treated as havi ng been engaged in by
the partners directly. [Reproduced literally.]

Petitioners in these cases tinely filed petitions in re-
sponse to the respective notices of deficiency that respondent
issued to them |In those respective petitions, petitioners
alleged in pertinent part that petitioners invoked “the jurisdic-
tion of this Court primarily for the purpose of confirmng that
the Notice [of deficiency] is invalid and no jurisdiction exists”
and that “The adjustnents and penalties in the Notice [of defi-
ciency] constitute partnership and/or affected itens * * * under
Code Sections 6221 and 6231."® Petitioners further alleged in

pertinent part in the respective petitions in these cases:

e. No partnership proceedi ng has yet been
comenced under Section 6226, mnuch | ess
concl uded.

f. On the sane day Respondent issued the

SFor conveni ence, we quote fromthe petition filed in the
case at docket No. 24289-05. That petition is virtually the sane
as the respective petitions filed in the cases at docket Nos.
24297- 05 and 24301-05.
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Noti ce, Septenber 26, 2005, Respondent
al so issued a notice of Final Partner-
ship Adm ni strative Adjustnent
(“FPAA”) to Evergreen Trading.

g. Consi stent with the precedent of this
Court in, inter alia, Maxwell, supra,
the ostensible Notice is a nullity.

Around February 21, 2006, petitioners A enn Nussdorf and
Claudine Strumin the case at docket No. 24297-05 filed on behal f
of GN Investnents, LLC 7 a partner other than the tax matters
partner of Evergreen Trading, a conplaint in the United States
Court of Federal Clains that alleges error in the adjustnents
made in the FPAA issued with respect to Evergreen Trading for the
taxabl e years 1999 and 2000. That case is still pending in that
Court.

Di scussi on

In respondent’s respective notions, respondent asks the
Court to dism ss these cases for lack of jurisdiction on the
ground that the respective notices of deficiency for the taxable
years 1999 and 2000 that respondent issued to petitioners in
these cases are invalid. That is because, according to respon-
dent, those notices contain only determ nations that constitute
partnership itens, as defined in section 6231(a)(3), or affected

itenms, as defined in section 6231(a)(5), relating to Evergreen

‘AN I nvestnents, LLC, is a flowthrough entity that peti-
tioner @ enn Nussdorf used in order to becone a nenber of or
partner in Evergreen Trading.



Tradi ng. 8

In petitioners’ respective notions, petitioners ask the
Court to dism ss these cases for lack of jurisdiction as to all
the determnations in the respective notices of deficiency for
t he taxabl e years 1999 and 2000 that respondent issued to them
except the determnation set forth in paragraph 8 of those
notices.® That paragraph stated: '

It is further determned, in the alternative, that the

| oss clainmed on your 1999 and 2000 federal incone tax

return shoul d be decreased by the amobunt of $11, 687,810

and $15, 495,756 to reflect the fact that the anount

invested in the option transaction purportedly generat-

ing the losses clained represents a single, unitary

i nvest ment of $26, 700,190 in a single option position

rather than a net investnent in the sanme anmount in

of fsetting option positions.

I n support of petitioners’ position in petitioners’ respec-
tive notions that the Court has jurisdiction over the above-

quot ed determi nation, petitioners argue:?!!

8Wth respect to the affected itens, respondent points out
that the partnership proceeding for the taxable years 1999 and
2000 with respect to Evergreen Trading is currently pending in
the United States Court of Federal d ains.

*Wth the exception of the deternmination set forth in para-
graph 8 of the respective notices of deficiency in question,
petitioners agree with respondent that the determ nations in
t hose notices constitute partnership itens, as defined in sec.
6231(a)(3), or affected itens, as defined in sec. 6231(a)(5),
relating to Evergreen Trading.

See supra note 5.
1For conveni ence, we quote frompetitioner’s nmotion in the

case at docket No. 24289-05. That notion is virtually the sane
(continued. . .)
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10. The determ nation of the cost basis of the
Purchased Euro Option in the hands of Petitioner is a
pure nonpartnership itemthat nmust be determned in
this individual proceeding. Although that cost basis
(along with the cash contributed) becones the basis of
* * * Tthe partner’s] partnership interest [in Ever-
green Trading], the later contribution does not convert
a nonpartnership issue into a partnership item Just
as if Ms. Nussdorf [petitioner in the case at docket
No. 24289-05] had purchased a partnership interest from
an outsider, the determnation of Ms. Nussdorf’s cost
basis in her Purchased Euro Option is irrelevant to any
ot her partner and cannot be determ ned by exam ning the
partnership books. * * *

11. The cost basis of the Purchased Euro Option
in the hands of M. Nussdorf nust be determ ned by
|l ooking to I.R C. 8 1012 and the authorities thereunder

* * %

12. An issue concerning the cost basis of prop-
erty in the hands of the taxpayer, pre-contribution,
inevitably turns on |aw and facts unique to the tax-
payer and the particular property in question, which
are the hall mark of “nonpartnership itens.” * * * To
consi der issues “peculiar to a single partner” as
partnership itens, even those relating to partnership
gains or losses, would “blur or erase . . .the distinc-
tion between proceedings involving partnership itens
and those invol ving nonpartnership itens” and “woul d be
contrary to the system of separate treatnment of part-
nershi p and nonpartnership i ssues Congress established
by enacting TEFRA.” [Reproduced literally, citations
omtted.]

Respondent counters: 12

(... continued)
as petitioners’ respective notions in the cases at docket Nos.
24297- 05 and 24301-05.

12For conveni ence, we quote fromrespondent’s response to
petitioner’s nmotion in the case at docket No. 24289-05. That
response is virtually the sanme as respondent’s respective re-
sponses to petitioners’ respective notions in the cases at docket
Nos. 24297-05 and 24301- 05.
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5. The petitioner contends the explanatory | an-
guage i n paragraph eight{*® allows the Court in this
proceeding to determne the pre-contribution cost basis
of a purchased Euro option in the hands of petitioner.
They contend that the basis of the purchased Euro
option before its contribution to the partnership is a
nonpartnership itemthat nust be determned in this
partner-1level proceeding and that such basis should be
determ ned wi thout considering the effect on the basis

of the offsetting sold Euro option. 1In effect, peti-
tioner contends the offsetting options should not be
i nt egr at ed.

6. Petitioner’s contentions are wong. The
statutory notice of deficiency, including paragraph
nunber eight, challenge[s] the so-called Son of Boss
transaction that involve[s] purported contribution of
an option spread to a partnership. This contribution
was an integral and vital part of the transaction.
Petitioner used the contribution to inflate her basis
in the partnership. Petitioner then attached this
inflated basis to the assets distributed to petitioner
by the partnership. See |.R C. 8 732(b).

7. Section 6231(a)(3) provides that the term
“partnership iteni includes any itemrequired to be
taken into account for the partnership’ s taxable year
under Subtitle A to the extent provided by the regul a-
tions. * * * the purported partnership here was re-
qui red under Subtitle A of the Code to determ ne the
partners’ basis in the contributed options. See |I.R C
8§ 723 (partnership receives carryover basis frompart-
ner). Treas. Reg. 8 301.6231(a)(3)-1(c)(2)(iv) makes
this carryover basis a partnership itemunder section
6231(a)(3). Section 6221 requires such partnership
itemto be determned in a partnership proceeding
rather than in a deficiency proceeding. * * * Contrary
to petitioner’s contention, the status of an itemas a
partnership item depends solely on whether the partner-
ship nust determ ne the itemunder Subtitle A and
whet her the regul ati ons make such an itema partnership
item not on where the partnership has to | ook to find

13Respondent indicates in respondent’s respective notions
that the determ nation set forth in paragraph 8 of the respective
notices of deficiency in question “is commonly referred to as the
i ntegration argunent”.



such information

8. In determining its basis in the contributed
options, the purported partnership was required to take
into account the anount and character of the contribu-

tion, which included the fair market value and basis of

the contribution, whether the obligation | eg was a

“l'iability” assuned by the partnership, and whether the

| egs of the options needed to be aggregated. * * *

[Ctations omtted.]

We agree with respondent. Section 6231(a)(3) defines the
term“partnership itenf to nmean

Wth respect to a partnership, any itemrequired to be

taken into account for the partnership’ s taxable year

under any provision of subtitle Ato the extent regul a-

tions prescribed by the Secretary provide that, for

purposes of this subtitle, such itemis nore appropri-
ately determned at the partnership |level than at the
partner |evel.

Section 6231(a)(4) defines the term“nonpartnership iteni to
mean “an itemwhich is (or is treated as) not a partnership
item”

Section 6231(a)(5) defines the term“affected itenf to nean
“any itemto the extent such itemis affected by a partnership
item”

Section 723 provides in pertinent part that the basis of
property contributed to a partnership by a partner is the ad-
justed basis of such property to the contributing partner at the

time of the contribution. Thus, in order for a partnership to

1Sec. 1.723-1, Incone Tax Regs., pronul gated under sec. 723
further provides in pertinent part:

(continued. . .)
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determ ne, as required by section 723, its basis in the property
that a partner contributed to it, the partnership is required to
determ ne the basis of such partner in such property. |In making
those determ nations, the partnership is required, inter alia, to
determ ne the character of any property received by the partner-
ship, such as whether it is a contribution or a |oan.

In the instant cases, in order for Evergreen Trading to
determ ne, as required by section 723, its respective bases in
the properties that its partners purportedly contributed to it,
Evergreen Trading was required to determ ne the respective bases
of such partners in such properties. In making those determ na-
tions, Evergreen Trading was required, inter alia, to determ ne
the character of any property that Evergreen Trading received
from each nenber, such as whether it was a contribution or a |oan
and whet her any such property received fromeach nmenber should be
aggregated with other property received fromeach such nenber.

The foll ow ng regul ati ons pronul gated under section
6231(a)(3), which defines the term“partnership iteni, provide
that the above-described itens relating to the purported contri -

butions of certain properties to Evergreen Trading by its respec-

¥4(...continued)

Si nce such property [contributed to the partnership by
a partner] has the sane basis in the hands of the
partnership as it had in the hands of the contributing
partner, the holding period of such property for the
partnership includes the period during which it was
held by the partner. * * *
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tive nenbers, with respect to which Evergreen Tradi ng was re-
qui red make certain determ nations, are partnership itens.
Section 301.6231(a)(3)-1(a)(4), Proced. & Adm n. Regs., states
that the following itens, inter alia, which are required to be
taken into account under subtitle A of the Code, are nore appro-
priately determ ned at the partnership |level than at the partner
| evel and therefore are partnership itens:?®

(1) The partnership aggregate and each partner’s
share of each of the follow ng:

* * * * * * *

(v) Partnership liabilities (including
determ nations wth respect to the anount of
the liabilities, whether the liabilities are
nonr ecour se, and changes fromthe preceding
taxabl e year); * * *

* * * * * * *

(4) Itens relating to the follow ng transacti ons,
to the extent that a determ nation of such itens can be
made from determ nations that the partnership is re-
quired to nake with respect to an anount, the character
of an amount, or the percentage interest of a partner
in the partnership, for purposes of the partnership
books and records or for purposes of furnishing infor-
mation to a partner:

(1) Contributions to the partnership * * *

15Sec. 301.6231(a)(3)-1(b), Proced. & Adm n. Regs., further
provi des:

(b) Factors that affect the determ nation of
partnership itens.-— The term “partnership itenf in-
cl udes the accounting practices and the | egal and
factual determ nations that underlie the determ nation
of the anmount, timng, and characterization of itens of
i ncone, credit, gain, |loss, deduction, etc. * * *
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Section 301.6231(a)(3)-1(c), Proced. & Adm n. Regs., which
provides illustrations of section 301.6231(a)(3)-1(a)(4), Proced.

& Adm n. Regs., states in pertinent part:

(c) lllustrations.--(1) In general.-- This para-
graph (c) illustrates the provisions of paragraph
(a)(4) of this section [301.6231(a)(3)-1]. The deter-
mnations illustrated in this paragraph (c) that the

partnership is required to nake are not exhausti ve;
there may be additional determ nations that the part-
nership is required to make which relate to a transac-
tion listed in paragraph (a)(4) of this section. The
critical elenment is that the partnership needs to make
a determnation with respect to a matter for the pur-
poses stated; failure by the partnership actually to
make a determ nation (for exanple, because it does not
mai nt ai n proper books and records) does not prevent an
itemfrombeing a partnership item

(2) Contributions.-— For purposes of its books and
records, or for purposes of furnishing information to a
partner, the partnership needs to determ ne:

(1) The character of the amount re-
ceived froma partner (for exanple, whether
it is acontribution, a loan, or a repaynent
of a loan);

* * * * * * *

(i1v) The basis to the partnership of
contributed property (including necessary
prelimnary determ nations, such as the part-
ner’s basis in the contributed property).

To the extent that a determ nation of an itemrelating
to a contribution can be made fromthese and simlar
determ nations that the partnership is required to
make, therefore, that itemis a partnership item To
the extent that the determ nation requires other infor-
mati on, however, that itemis not a partnership item
For exanple, it may be necessary to determ ne whether
contribution of the property causes recapture by the
contributing partner of the investnent credit under
section 47 in certain circunstances in which that
determnation is irrelevant to the partnership.
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We conclude that the follow ng determ nations of certain
itens relating to the purported contributions of the Euro options
in question to Evergreen Trading by its respective nenbers can be
made from determ nations that Evergreen Trading was required to
make for purposes of Evergreen Trading s books and records or for
pur poses of furnishing information to each nenber: The character
of any property that Evergreen Tradi ng received from each nenber,
such as whet her any such property received fromeach nenber was a
contribution or a |oan'® and whet her any such property should be
aggregated with other property received fromeach such nenber,
and the basis to Evergreen Tradi ng of any property contributed to
it by each nmenber, including necessary prelimnary determ na-
tions, such as the basis of each such nenber in such property.
See sec. 301.6231(a)(3)-1(a)(4), -1(c)(2), Proced. & Adm n. Regs.
We further conclude that none of such determ nations relating to
the purported contributions of the Euro options in question to
Evergreen Trading by its respective nenbers required information
other than the information that Evergreen Trading was required to
use in making such determnations that it was required to nmake
for purposes of its books and records or for purposes of furnish-

ing information to a nenber. See id.

¥ n determ ni ng whether any property that Evergreen Trading
received fromeach nenber was a contribution or a liability,
Evergreen Trading was required to determ ne whether the so-called
obligation leg (i.e., the short position) of the Euro options in
question was a liability that Evergreen assuned.
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We hold that the determ nation set forth in paragraph 8 of
the respective notices of deficiency that respondent issued to
petitioners in these cases relates to certain partnership itens
descri bed above. W further hold that we do not have jurisdic-

tion over those itens. E.g., Trost v. Conm ssioner, 95 T.C. 560

(1990); Maxwell v. Conmm ssioner, 87 T.C 783 (1986). W also

hol d, and respondent and petitioners agree, that we do not have
jurisdiction over the remaining determ nations set forth in those
respective notices because those remai ning determ nations rel ate

to partnership itenms, e.g., Trost v. Comm ssioner, supra; Mxwell

v. Conm ssioner, supra, or affected itens, e.g., GAF Corp. &

Subs. v. Conm ssioner, 114 T.C. 519 (2000); N.C.F. Energy Part-

ners v. Comm ssioner, 89 T.C 741 (1987).

We have considered all of the contentions and argunments of
petitioners that are not discussed herein, and we find themto be
w thout merit and/or irrelevant.

To reflect the foregoing,

O ders granting respondent’s

respecti ve notions and denyi ng

petitioners’ respective notions and

di sm ssi ng these cases for | ack of

jurisdiction will be entered.




