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GOLDBERG, Special Trial Judge: These consolidated cases

were heard pursuant to the provisions of section 7463 of the

I nternal Revenue Code in effect at the tine the petitions were
filed. The decisions to be entered are not revi ewable by any

ot her court, and this opinion should not be cited as authority.
Unl ess ot herw se indicated, subsequent section references are to
the Internal Revenue Code in effect for the years at issue, and

Rul e references are to the Tax Court Rules of Practice and
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Procedure. Respondent determ ned deficiencies in petitioners’

Federal incone taxes and penalties as foll ows:

Taxabl e Year Defi ci ency Sec. 6662(a) Penalty
2002 $4, 112 $822
2003 8, 562 1,712

After concessions,! the issues for decision are:

(1) Whether petitioners are entitled to clainmed dependency
exenpti on deductions for Raphael Nwankwo and Caroline Nwankwo for
t axabl e year 2002. W hold that they are with respect to
Caroline N\wankwo and are not with respect to Raphael Nwankwo.

(2) Whether petitioners are entitled to clainmed Schedule C,
Profit or Loss From Busi ness, deductions for |egal and
prof essional fees in the amobunts of $2,850 and $1,861 for taxable
years 2002 and 2003, respectively. W hold that they are
entitled to deduct |egal and professional fees of $105 for
t axabl e year 2002. W hold that they are not entitled to such
deductions for taxable year 2003.

(3) Whether petitioners are entitled to clainmed Schedule C
deductions for travel expenses of $3,202 and $4, 102 for taxable

years 2002 and 2003, respectively. W hold that they are not.

1'n the 2003 taxabl e year, respondent also disallowed a
cl ai mred dependency exenption for Raphael Nwankwo. At trial,
petitioners conceded their error in listing Raphael Nwankwo as a
dependent in 2003, as he died in August 2002. Accordingly, this
exenption is no | onger an issue.
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(4) Whether petitioners are entitled to clainmed Schedule C
deductions for enpl oyee benefit program expenses of $1,241 and
$2,040 for taxable years 2002 and 2003, respectively. W hold
that they are not.

(5) Whether petitioners are entitled to deduct Schedule C
repai rs and mai nt enance expenses in excess of $6,726 and $9, 126
for taxable years 2002 and 2003, respectively. W hold that they
are not.

(6) Whether petitioners are entitled to deduct Schedule C
“ot her” expenses in excess of $15,337 and $15, 108 for taxable
years 2002 and 2003, respectively. W hold that they are not.

(7) Whether petitioners are entitled to clainmed Schedule C
deductions for comm ssions and fees expenses in the amount of
$3,001 for taxable year 2002. W hold that they are not.

(8) Whether petitioners are |liable for accuracy-rel ated
penal ti es under section 6662(a) of $882.40 and $1,712.40 for
t axabl e years 2002 and 2003, respectively. W hold that they
are.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the tine the respective
petitions were filed, petitioners resided in Sonerset, New

Jersey.
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In 1998, petitioner husband (M. Nwankwo) started his own
smal | trucking business by purchasing an 18-wheel er Mack truck.
M. Nwankwo, who was sel f-enpl oyed, operated his business by
contracting his services to other |arge trucking conpani es.
During the taxable years at issue, M. Nwankwo contracted with at
| east three different trucking conpanies, picking up and
delivering | oads in Pennsylvania, Del aware, Connecticut, New
York, and New Jersey. H's work frequently had himon the road at
| east 3 days a week, often with overnight stays away from hone.
Petitioner wife worked for Sommerset Conmunity Action Program a
soci al services agency, on a part-tinme basis in 2002, and then on
a full-time basis in 2003. Petitioners have four mnor children
at hone.

In 1998 and 1999, respectively, M. Nwankwo’' s parents,
Raphael and Caroline Nwankwo, arrived fromN geria to live with
petitioners. Neither Raphael nor Caroline Nwankwo wor ked out si de
of the home. |In late January 2002, Raphael Nwankwo returned to
Ni geria where he imedi ately fell ill. Between February and
August of 2002, petitioners sent the elder M. Nwankwo
approxi mately $1,450 to cover his nedical and incidental
expenses, and paid approximately $700 for his travel expenses.
During this tinme, Raphael Nwankwo sporadically received a state
pensi on fromthe N gerian Governnent of approxinmately $60 a

month. This pension, and petitioners’ support, constituted 100
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percent of Raphael Nwankwo’ s incone when he returned to N geria.
Raphael Nwankwo di ed in August 2002.

Caroline Nwankwo resided with petitioners throughout 2002.
In early 2003, she left petitioners’ hone to live with distant
rel ati ves near Baltinore, Maryland.

For each of the taxable years 2002 and 2003, petitioners
included with their Federal income tax return a Schedul e C,
Profit or Loss From Business, related to M. Nwankwo’'s trucking
busi ness.

Taxabl e Year 2002

The incone and expenses of M. Nwankwo’'s trucking business

for taxable year 2002 were reported as foll ows:

| ncone $61, 723

Expenses:
Comm ssions & fees 3,001
Depr eci ati on 1,775
Enpl oyee benefit prograns 1,241
| nsur ance 4,100
Legal & professional 2,850
Repairs & mai nt enance 11, 210
Taxes & |icenses 2,906
Travel 3, 202
O her expenses*? 20, 785

Profit 10, 653

*Consi sted of:

Tol I s and par ki ng 5,115
Uni forms and cl eani ng 2,713

2Respondent di sal | owed deductions for M. Nwankwo's
uni fornms, dry cleaning, and tel ephone expenses. (O these
expenses, respondent allowed petitioners’ fuel costs, which were,
notably, identical to the amount clained in taxable year 2003.)



Tel ephone 2,735
Fuel 10, 222

In the notice of deficiency for taxable year 2002,
respondent disall owed deductions for: all |egal and professional
fees; all travel expenses; all enployee benefit prograns
expenses; and all comm ssions and fees. Respondent al so
di sal | oned $4, 484 of the $11, 210 deducted for repairs and
mai nt enance expenses, and $5, 448 of the $20, 785 deducted for
ot her expenses.

In addition to the disallowed Schedul e C busi ness expense
deductions, respondent disall owed dependency exenptions clai nmed
for both Raphael and Caroline Nwankwo.

Taxabl e Year 2003

For taxable year 2003, petitioners reported the foll ow ng
i ncome and expenses related to M. Nwankwo’s trucki ng business on

their Schedule C

| ncone: $80, 633
Expenses:
Depreci ati on 1, 238
Enpl oyee benefit prograns 2,040
| nsur ance 4,101
Legal & professional 1, 861
Repairs & mai nt enance 15, 210
Taxes & |icenses 3,412
Tr avel 4,102
O her expenses* 37,771
Profit 10, 898
*Consi sted of:
Tol I s and par ki ng 5,115
Uni forns and cl eani ng 2, 853

Tel ephone 3, 352



Fuel 24, 200
Lunmber services 2,251

In the notice of deficiency for taxable year 2003,
respondent disall owed deductions for: all |egal and professional
fees; all travel expenses; all enployee benefit prograns
expenses; $6,084 of the $15,210 clainmed as repairs and
mai nt enance expenses; and $22, 663 of the $37,771 deducted as
“ot her expenses.”

Di scussi on

In general, the Comm ssioner’s determnation as set forth in

a notice of deficiency is presuned correct. Wlch v. Helvering,

290 U. S. 111, 115 (1933). Moreover, deductions are a matter of
| egislative grace and are allowed only as specifically provided

by statute. [INDOPCO Inc. v. Comm ssioner, 503 U. S. 79, 84

(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934).

In pertinent part, Rule 142(a)(1) provides the general
rule that “The burden of proof shall be upon the petitioner”
In certain circunstances, however, if the taxpayer introduces
credi bl e evidence with respect to any factual issue relevant to
ascertaining proper tax liability, section 7491 places the burden
of proof on the Conm ssioner. Sec. 7491(a)(1l); Rule 142(a)(2).
Credi ble evidence is ““the quality of evidence which, after
critical analysis, the court would find sufficient * * * to

base a decision on the issue if no contrary evidence were
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submtted ”. Baker v. Conmm ssioner, 122 T.C 143, 168 (2004)

(quoting Higbee v. Comm ssioner, 116 T.C. 438, 442 (2001)).

In this case, petitioners have neither argued that section
7491 is applicable to shift the burden of proof to respondent nor
established that they conplied with the requirenents of section
7491(a)(2)(A). The resolution of the issues presented, however,
does not depend on which party has the burden of proof.
Accordingly, we resolve the issues on the preponderance of the
evidence in the record.

2002 Dependency Exenptions

Petitioners argued their entitlenent to dependency
exenptions for taxable year 2002 for Raphael and Caroline
Nwankwo. Petitioners testified that Raphael Nwankwo |ived in
their hone from 1998 t hrough the end of January 2002, and that
Caroline Nwankwo lived in their honme from 1999 until January
2003.

Section 151(c) allows as a deduction a dependency exenption
for each dependent as defined in section 152. To prevail, the
t axpayer nust show (1) That the individual clainmd as a
dependent is a qualified relative of the taxpayer or is an
i ndi vidual within the neaning of section 152(a)(9); (2) that the
t axpayer furnished over half of the individual’ s total support
for the year; and (3) that the individual is a United States

citizen or national for whom a taxpayer identification nunber
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(TI'N) has been included on the return reporting the exenption.
Secs. 152(a) and (b)(3), 151(e).

Section 152(a)(4) defines a dependent as including the
parent of the taxpayer over half of whose support for the year
was received fromthe taxpayer. Support generally includes
anounts used for food, shelter, clothing, nedical and dental
care, education, and the like. Sec. 1.152-1(a)(2)(i), Income Tax
Regs. To neet the support test under section 152(a), a taxpayer
must show. (1) The total ampunts received by the clained
dependent fromall sources; (2) the anounts actually applied for
t he support of the dependent; (3) the sources which contributed
to the total support costs expended on behalf of the dependent;
and (4) that the taxpayer provided over half of the total

expenditures for the dependent’s support. Turecanp V.

Comm ssioner, 554 F.2d 564 (2d Cr. 1977), affg. 64 T.C. 720

(1975); Archer v. Conm ssioner, 73 T.C. 963 (1980); Seraydar v.

Conmm ssioner, 50 T.C. 756, 760 (1968).

The evi dence necessary to prove total support nust be

convincing. Seraydar v. Conm ssioner, supra at 760; Stafford v.

Conm ssi oner, 46 T.C. 515, 517 (1966). |If the amount of total

support is not shown and cannot be reasonably inferred fromthe
conpet ent evi dence available, then it is inpossible to conclude

that the taxpayer furnished nore than half. Blanco v.
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Comm ssioner, 56 T.C. 512, 514-515 (1971); Stafford v.

Conmi ssi oner, supra at 518.

Wth respect to the elder Ms. Nwankwo, petitioners provided
credi bl e evidence that Caroline Nwankwo remained in their hone
t hroughout all of 2002, that she did not work outside their hone,
and that they provided all of her support by way of food,
clothing, shelter, and nedical care. W are satisfied,
therefore, that petitioners provided nore than half of the el der
Ms. Nwankwo’s support in taxable year 2002.

Wth respect to Raphael Nwankwo, petitioners provided

credi bl e evidence that although the elder M. Nwankwo |eft their
home in |late January 2002, they contributed nore than half of his
total financial support for the taxable year. Petitioners
of fered credi ble testinony that between January and August 2002,
t hey provided M. Nwankwo with $1,450 in support for food,
clothing, and nedical care. |In addition, petitioners also paid
approxi mately $700 for travel -rel ated expenses. Wen he returned
to Nigeria in late January 2002, the elder M. Nwankwo received a
state pension of $60 a nonth. This was his only source of income
in Nigeria. During this tine, petitioners remained the primary
source of Raphael Nwankwo’s econom ¢ support, often sendi ng cash
to himin Nigeria. He died in August 2002.

However, while we are satisfied that petitioners provided

nore than half the support for both Raphael and Caroline Nwankwo
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in 2002, in order to decide this issue, we nust resolve the
resi dency requirenment of section 151(e); that is, we nust
consi der whether either of the clainmed individuals could be
classified as a U.S. citizen or national in 2002.

Under section 152(b)(3), an individual who is not a citizen
or national of the United States is excluded fromthe definition
of the term “dependent” unless the individual is a resident of
the United States. Section 1.871-2, Incone Tax Regs., contains
guidelines for determning if a noncitizen is a resident within

t he nmeani ng of section 152(b)(3). See DelLauzirika v.

Conmi ssioner, T.C. Menp. 1971-181.

Section 1.871-2(b), Inconme Tax Regs., defines “residence”
as:

(b) Residence defined. An alien actually present in
the United States who is not a nere transient or sojourner
is aresident of the United States for purposes of the
incone tax. Wiether he is a transient is determned by his
intentions with regard to the length and nature of his stay.
A nere floating intention, indefinite as to tine, to return
to another country is not sufficient to constitute hima
transient. If he lives in the United States and has no
definite intention as to his stay, he is a resident. One
who cones to the United States for a definite purpose which
inits nature may be pronptly acconplished is a transient;
but, if his purpose is of such a nature that an extended
stay may be necessary for its acconplishnent, and to that
end the alien nmakes his honme tenporarily in the United
States, he becones a resident, though it may be his
intention at all times to return to his domcile abroad when
t he purpose for which he canme has been consummated or
abandoned. An alien whose stay in the United States is
limted to a definite period by the immgration [ aws is not
a resident of the United States within the neaning of this
section, in the absence of exceptional circunstances.
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Section 1.871-4, Incone Tax Regs., sets forth the rules of
evidence that further govern the determnation of an alien’s
resi dence:

Sec. 1.871-4. Proof of residence of aliens.

(a) Rules of evidence. The follow ng rul es of

evi dence shall govern in determ ning whether or not an

alien within the United States has acquired residence

therein for purposes of the incone tax.

(b) Nonresidence presuned. An alien, by reason of
his alienage, is presuned to be a nonresident alien.

(c) Presunption rebutted. * * *,

(2) Oher aliens. 1In the case of other
aliens, the presunption as to the alien s nonresidence
may be overcone by proof--

(1) That the alien has filed a
declaration of his intention to becone a citizen of the
United States under the naturalization | aws; or

(1i) That the alien has filed Form 1078
or its equivalent; or

(1i1) O acts and statenents of the

alien showng a definite intention to acquire residence

in the United States or showing that his stay in the

United States has been of such an extended nature as to

constitute hima resident.

First, although it is unclear fromthe record before us
whet her the el der Nwankwos filed a declaration of their
intentions or Fornms 1078, Certificate of Alian O aimng Residence
inthe United States, we are satisfied that the elder Ms.
Nwankwo, through both deed and word, desired to remain

permanently in the United States. Petitioners testified that

Car ol i ne N\wankwo spoke of her desire never to return to N geria,
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and that she wished to remain close to her children and
grandchil dren. Accordingly, under section 1.871-4(c)(2)(i) and
(ii), I'nconme Tax Regs., we find her words and actions sufficient
as to constitute her a resident for taxable year 2002. Having
considered the facts before us and after giving due consideration
to the presunption as set forth in the regul ati ons, we concl ude
that Caroline Nwankwo was a resident of the United States in
t axabl e year 2002, and that petitioners are entitled, therefore,
to a dependency exenption for her.

In contrast, the record indicates that the elder M. Nwankwo
was adamant in both deed and word that his stay in the United
States was tenporary. Petitioners testified that he often told
themof his desire to return to Nigeria, that he regretted
| eavi ng behind his other son and famly, with whom he w shed to
be reunited, and that he did not want petitioners to purchase him
a round trip ticket upon his return to Nigeria in January 2002.
Petitioners also testified that the elder M. Nwankwo was
di ssatisfied fromthe tinme that he first cane to the United
States in 1998, and that he often told themof his distaste for
the cold New Jersey winters and the high cost of public
transportation. In fact, petitioners testified that were it not
for the presence of the elder Ms. Nwankwo, and the costs
associated with a return to Nigeria, the elder M. Nwankwo woul d

have returned to Nigeria. Finally, Raphael Nwankwo returned to
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Nigeria in January of 2002 with the intention of never returning
to the United States. See sec. 1.871-5, Incone Tax Regs.

Wth respect to Raphael Nwankwo, we concl ude that he never
intended to becone a U.S. citizen and that he abandoned any
resident status that he may have otherwi se attained in the 3
years prior to his departure. Accordingly, irrespective of our
finding that petitioners did provide nore than half of his total
support in 2002, we nust sustain respondent on this issue.

2002 Schedul e C Expenses

As stated in the notice of deficiency for 2002, respondent
di sal l owed part of petitioners’ clainmed Schedul e C expense
deducti ons because petitioners failed to “keep adequate records
and docunentary evidence to substantiate” these expenses.
Despite their lack of substantiation, respondent afforded
“consideration” for petitioners’ depreciation, and repairs and
I nsurance expenses, allow ng petitioners 60 percent of their
claim Respondent, however, disallowed sone of petitioners’
deductions for legal and professional fees, travel expenses,
enpl oyee benefit program expenses, repair and nai ntenance
expenses, “ot her expenses”, including uniforns and dry cl eaning
and tel ephone, and conm ssions and fees for “lack of adequate
records and docunentary evi dence.”

Section 162 allows “as a deduction all the ordinary and

necessary expenses paid or incurred during the taxable year in
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carrying on any trade or business”. Sec. 162(a); Deputy v.
duPont, 308 U.S. 488, 495 (1940).

Respondent did not challenge the validity of petitioners’
cl ai med Schedul e C expenses as ordi nary and necessary expenses
paid or incurred for M. Nwankwo' s trucki ng business but rather
di sal | owed the expenses on the grounds that petitioners failed to
provi de substantiation that these expenses were actually paid or
incurred in the taxable years, and in the amounts, that they were
cl ai med.

Wth respect to the | egal and professional fees, the record
contains evidence of two citations incurred by M. Nwankwo in
2002 as shown on payroll deduction forns provided by his
enpl oyer. The anpunts of these citations were $105 and $1, 105,
respectively. However, upon closer scrutiny of this evidence, we
find only one of the photocopied receipts provided by petitioner
to be legitimate,® and accordingly, conclude that petitioner is
entitled to a deduction of $105. Petitioner then testified that

he incurred attorney’s fees of $400 associated with this

3The two phot ocopi es provided are identical insofar as they
have the sanme cl ai maccident nunber, date, and |ocation
information. They appear to have been witten by the sane
person. There are two marked differences between the docunents:
t he docunent listing an anobunt of $105 appears to be a phot ocopy,
wher eas the docunment showi ng $1, 105 appears, at |east on first
bl ush, to be an original. However, upon closer inspection, we
find that an extra “1” was likely added to the $105 copy and then
re-copi ed, whereupon the “original” $105 copy was either
di stressed or re-faxed to give the appearance of two separate
receipts.
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citation; however, the record is devoid of any proof that he
actually incurred this expense. Accordingly, we find petitioner
is entitled to deduct a Schedul e C expense for |egal and
prof essional fees only to the extent of $105.

On their 2002 Schedule C, petitioners deducted travel
expenses of $3,202. Wth respect to travel expenses and certain
ot her expenses, including property used as a neans of
transportation, section 274(d) inposes stringent substantiation
requi renents to docunent with particularity the nature and anount
of such expenses. For such expenses, substantiation of the
anounts cl ai med by adequate records or by other sufficient
evi dence corroborating the expenses is required. Sec. 274(d);
sec. 1.274-5T(a)(1), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985). To neet the adequate records requirenents
of section 274(d), a taxpayer “shall maintain an account book,
diary, log, statenment of expense, trip sheets, or simlar record
* * * and docunentary evidence * * * which, in conbination, are
sufficient to establish each el enent of an expenditure”. Sec.
1.274-5T(c)(2) (i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985). These substantiation requirenents are designed
to encourage taxpayers to nmaintain records, together with
docunent ary evi dence substantiating each el ement of the expense
sought to be deducted. Sec. 1.274-5T(c)(1), Tenporary | ncone Tax
Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).
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M. Nwankwo’s records with respect to his travel expenses do
not satisfy the requirenents of section 274(d) and the
regul ations thereunder. Petitioner testified at trial that he
did not keep a | og book or any travel records for 2002 and that,
in fact, he did not begin keeping a | og book for his travel
expenses until very recently. Although M. Nwankwo testified
that he no | onger had receipts from 2002, he al so stated that
many of his travel expenses were charged to his personal credit
card. However, petitioners provided no credit card statenents
(that could have easily been reproduced by contacting their
credit card conpany) as evidence. W are therefore unpersuaded
that M. Nwankwo incurred the costs he purports in taxable year
2002 and, accordingly, sustain respondent with respect to this
i ssue.

Wth respect to the enpl oyee benefit progranms expenses, the
record is devoid of any evidence show ng that petitioners
i ncurred such costs. Accordingly, we nust sustain respondent
Wi th respect to this issue.

Wth respect to the disall owed deductions for repair and
mai nt enance expenses, M. Nwankwo testified at trial that he
presented “a bag of receipts” to the agent during the exam nation
of their 2002 return, but that the agent refused to | ook at them
Petitioners did not recall the dollar amount or nunber of the

recei pts contained in the bag, they did not reproduce these
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receipts, and they did not testify that the receipts in question
were no | onger available. Rather, petitioners naintained that
the agent sinply and flatly refused to consider any of the
recei pts they brought with themto the exam nation. Petitioners
then produced at trial photocopies of approximtely 25 receipts
(some from autonotive shops, sone fromtaxable year 2003 and
| ater, and others, unreadable) that they clainmed were reflective
of the receipts contained in the bag presented at the
exam nation. These docunents were received into evidence.

We cannot tell fromthe record whether any of the
phot ocopi ed recei pts for taxable year 2002 as provi ded by
petitioners were a part of the anmounts disall owed by respondent.
Irrespective, we are ultimately unpersuaded that the agent at
exam nation flatly refused to | ook at any of the docunmentation
petitioners purportedly provided to her. Moreover, we note that
respondent disallowed the anmounts clainmed by petitioners based on
a |l ack of supporting docunentation “as of 8-12-04.” Petitioners
concede that they were not in possession of any of their receipts
from 2002 on August 12, 2004. W nust therefore conclude that
petitioners have failed to establish that these expenses were, in
fact, paid or incurred in the course of M. Nwankwo' s trucking
busi ness in 2002.

Wth respect to the disallowed deductions for unifornms and

cl eani ng expenses, M. Nwankwo testified that the uniforns and



- 19 -
cl eaning costs resulted fromhis work uniform and al though he
did not wear a corporate uniformper se, he did wear “jeans from
head to toe.” Articles of clothing are deducti bl e under section
162(a) only if the clothing is required in the taxpayer’s
busi ness, is not suitable for general or personal wear, and is

not worn for general or personal purposes. Yeonmans v.

Comm ssioner, 30 T.C. 757, 767-768 (1958). There is nothing in

the record to prove that the jeans worn by M. Nwankwo were
required in petitioner’s business, were not suitable

for general or personal wear, and were not worn for general or
personal purposes. Accordingly, we must sustain respondent with
respect to these expenses.

Wth respect to the disall owed deductions for tel ephone
expenses, as a general rule, the deductibility of tel ephone
expenses is al so guided by section 162(a). But see sec. 262(b).
However, if the tel ephone expense at issue is for a cellular
phone, the stringent substantiation requirenments under section
274(d) wll apply, as a cellular phone is listed property
pursuant to sections 274(d)(4) and 280F(d)(4)(A) (iv).

The record is devoid of any evidence show ng M. Nwankwo’s
busi ness-rel ated tel ephone expenses, or in what anount these
expenses occurred. The only reference contained in the record is
a letter addressed to M. Nwankwo from his cellul ar phone conpany

notifying himof a replacenent fee that he nust pay for a non-
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wor ki ng phone. This letter is dated August 17, 2004. Based upon
the |l ack of substantiation as to deduction, we nmust sustain the
determnation with respect to the tel ephone expenses.

Wth respect to the comm ssions and fees expenses,
petitioners testified at trial that this deduction was due to an
error made by their C.P. A Accordingly, with no evidence in the
record to the contrary, we sustain respondent’s determ nation on
this issue.

2003 Schedul e C Expenses

As stated in the 2003 notice of deficiency, respondent
di sal |l owed petitioners’ clained Schedul e C deductions for
enpl oyee benefits prograns and | egal and professional services
expenses because they failed to establish that the “expenses
shown on [their] tax return were paid or incurred during the
t axabl e year and that the expenses were ordi nary and necessary to
your business.” Respondent disallowed petitioners’ clained
deductions for repairs, travel, and other expenses because they
“did not substantiate these reported expenses.”

As previously stated, section 162 allows “as a deduction al
the ordinary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business”. Sec. 162(a);

Deputy v. duPont, 308 U.S. at 495.

Wth respect to the | egal and professional fees, M. Naankwo

testified that these costs stemmed fromcitati ons that he
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received while driving his 18-wheeler in 2003. However, he
failed to provide respondent, either at the exam nation, or
before or at trial, with proof of these expenses. He did not
offer any testinony at trial of these costs. Accordingly, we
must sustain respondent’s determnation as to this issue.

Wth respect to petitioners’ clained deductions for travel
expenses, as previously discussed, section 274(d) inposes
stringent substantiation requirenents to docunent with
particularity the nature and anount of such expenses. M.
Nwankwo testified that these receipts were also kept in the bag
that was m stakenly thrown out in the trash by his nother. M.
Nwankwo testified that he did not keep a travel log for that
year, and the record is devoid of any additional evidence that
could prove his travel expenses. Although M. Nwankwo testified
that he often used credit cards to pay his travel-rel ated
expenses in 2003, he did not produce any records fromhis credit
card conpanies to this effect. Accordingly, we nust sustain
respondent on this issue.

Wth respect to the enpl oyee benefit prograns expenses, the
record is devoid of any evidence show ng that petitioners
i ncurred such costs. Accordingly, we nust sustain respondent
Wi th respect to this issue.

Wth respect to the disallowed repair and mai nt enance

expenses, M. Nwankwo testified that the bulk of the receipts for
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these itens were contained in a “bag of receipts” mstakenly
thrown out in the trash by his nother, the elder Ms. Nwankwo,
sonetinme in |ate 2003 when she was staying at petitioners’ hone.
Petitioners did not recall a total dollar amount for the receipts
contained in the bag, nor did they testify that the receipts in
gquestion were no |longer available. Petitioners produced at trial
phot ocopi es of approximately 15 readabl e receipts that they
clainmed were reflective of the receipts contained in the bag that
was thrown out in the trash. These receipts were received into
evi dence.

Again, we cannot tell fromthe record whether any of the
phot ocopi ed recei pts provided by petitioners were a part of the
anounts disall owed by respondent. W nust therefore sustain
respondent on this issue.

Wth respect to the disallowed deductions for unifornms and
dry cl eani ng expenses, we again find that there is nothing in the
record to prove that the “jeans unifornmi worn by M. Nwankwo in
2003 was required in petitioner’s business, was not suitable
for general or personal wear, and was not worn for general or
personal purposes. Moreover, as a general observations, we are
unwi I ling to believe that blue jeans of the type M. Nwankwo
testified that he wore while on the job required dry cl eani ng.
Accordi ngly, we sustain respondent with respect to this

deducti on.
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Wth respect to the disallowed tel ephone expenses,
the record is devoid of any evidence show ng that M. Nwankwo had
t el ephone expenses in 2003, and for reasons previously discussed,
we nust again sustain respondent’s determ nation with respect to
this issue.

Finally, respondent disallowed petitioners’ Schedule C
“ot her expenses” deduction for “lunber services” of $2,251. M.
Nwankwo testified that “lunber services” was an expense that he
woul d incur if, upon arrival to his offloading destination, he
found hinself either too tired or too tinme pressured to offl oad
his rig hinself. He would often find “street people” at his
destination to offload his rig for him pay them approxi mately
$200 in cash, and obtain their signature on a slip of scrap paper
as proof of this expense.

Respondent argues that these expenses were not ordinary and
necessary to M. Nwankwo’s business within the neaning of section
162. However, the term “necessary” inposes only the m ninma
requi renent that the expense be “appropriate and hel pful” for

“t he devel opnent of the * * * [taxpayer’s] business.” Wlch v.

Hel vering, 290 U. S. at 113; Lilly v. Conm ssioner, 343 U S. 90,

93-94 (1952); Conm ssioner v. Heininger, 320 U S. 467, 471

(1943); cf. Kornhauser v. United States, 276 U S. 145, 152

(1928); McCulloch v. Maryland, 17 U S. 316, 413-415 (1819).
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Accordi ngly, we conclude that “lunber services” were, in
fact, within the scope of section 162(a), as hel pful to the
devel opment of M. Nwankwo' s busi ness insomuch as they enabl ed
himto save tine and make a greater nunber of deliveries. |If the
record provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the anount of the deduction to which he
or she is otherwse entitled, the Court nay estimate the anopunt
of such expense and all ow the deduction to that extent. See

Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930); G een

V. Conm ssioner, T.C. Menob. 1989-599.

In this case, however, although we find M. Nwankwo’' s
testinmony credible to the fact that he did incur these expenses
on certain occasions, we nust recogni ze that he provided neither
a total dollar anobunt nor the actual slips that he received from
t hese | aborers, nor any other testinony upon which we could base

a Cohan estimation. See Vanicek v. Conm ssioner, 8 T.C 731,

742-743 (1985). Accordingly, for lack of basic evidence, we nust
sustain respondent’s determnation with respect to these
expenses.

Section 6662(a) Penalty

As previously stated, respondent, in the notices of

deficiency, determned that petitioners are liable for accuracy-
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related penalties pursuant to section 6662(a) for taxable years
2002 and 2003,

Section 6662(a) provides for an accuracy-rel ated penalty of
20 percent of the portion of any underpaynent attributable to,
anong ot her things, negligence or intentional disregard of rules
or regulations. Sec. 6662(b)(1). Negligence neans a
““failure to nake a reasonable attenpt to conply with the
provi sions of the Internal Revenue Code, or the failure to do
what a reasonable and ordinarily prudent person would do under

the circunstances.’”” Neely v. Commi ssioner, 85 T.C. 934, 947

(1985) (quoting Marcello v. Conm ssioner, 380 F.2d 499, 506 (5th

Cr. 1967), affg. in part and remanding in part 43 T.C. 168
(1964) and T.C. Menp. 1964-299). Negligence al so includes the
failure by the taxpayer to keep adequate books and records. Sec.
1.6662-3(b) (1), Income Tax Regs. No accuracy-related penalty may
be i nposed on any portion of an underpaynent if it is shown that
there was “reasonabl e cause” for such portion and that the
taxpayer acted in “good faith” wth respect to such portion.

Sec. 6664(c)(1l). The determ nation of whether a taxpayer acted
in good faith is made on a case-by-case basis, taking into
account all pertinent facts and circunstances. Sec. 1.6664-4(Db),
| ncone Tax Regs. The nost inportant factor is the extent of the
taxpayer’s efforts to determne his or her proper tax liability.

Id.
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The Comm ssioner bears the burden of production with respect
to all penalties. See sec. 7491(c). The burden inposed by
section 7491(c), however, is nerely for the Conm ssioner to cone
forward with evidence regardi ng the appropriateness of applying a
particular addition to tax or penalty to the taxpayer. The
Commi ssi oner need not negate all defenses to the additions or

penalties. See Hi gbee v.Comm ssioner, 116 T.C. 438, 446 (2001).

Respondent has net his burden with respect to the negligence
claimby establishing that petitioners failed to maintain
adequat e and accurate accounts of their expenses in taxable years
2002 and 2003. Moreover, petitioners have not shown that there
was reasonabl e cause for their failures to maintain such records.
Therefore, we sustain respondent’s determ nation of the penalties
under section 6662(a) for taxable years 2002 and 2003.

To the extent that we have not addressed any of the parties’
argunents, we have consi dered them and concl ude they are w t hout
merit.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Decisions will be entered

under Rul e 155.




