T.C. Meno. 2010-149

UNI TED STATES TAX COURT

HAROLD X. O BOYLE, Petitioner v. COVM SSI ONER
OF I NTERNAL REVENUE, Respondent

SALLY R O BOYLE, Petitioner v. COVWM SSI ONER
OF I NTERNAL REVENUE, Respondent

Docket Nos. 30214-07, 30215-07.' Filed July 13, 2010.

Harold X. O Boyle and Sally R O Boyle, pro sese.

Vivian Rodriguez, for respondent.

MVEMORANDUM OPI NI ON

VELLS, Judge: Respondent determ ned deficiencies in

petitioners’ Federal incone tax and additions to tax pursuant to

These cases were consolidated by order of this Court and
are hereinafter referred to collectively as the instant case.
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sections 6651(a)(1) and (2) and 6654(a)? for their 2000, 2001,
and 2002 tax years in the foll ow ng anounts:

Harol d X. O Boyl e
Additions to tax under sec.

Year_ Defi ci ency 6651(a) (1) 6651(a)(2) 6654

2000 $23, 688 $5,329.80 $5,922.00 $1, 265. 28
2001 67,726 15,238.35 16,931.50 2,706. 54
2002 77,558 17,450.55 19,389.50 2,591.77

Sally R O Boyl e
Additions to tax under sec.

Year Defi ci ency 6651(a) (1) 6651(a)(2) 6654

2000 $76, 162 $17,136.45 $19,040.50 $4, 068. 20
2001 92,034 20, 707. 65 23, 008. 50 3,678.01
2002 254, 419 57, 244. 28 63, 604. 75 8, 501. 96

The i ssues we nust decide are: (1) Wiether petitioners
received and failed to report taxable inconme for their 2000,
2001, and 2002 tax years; (2) whether petitioners are liable for
sel f-enploynent tax for the tax years in issue; (3) whether
petitioner Sally R O Boyle (Ms. OBoyle) is liable for a 10-
percent additional tax pursuant to section 72(t) for an early
distribution froma qualified retirenent plan; (4) whether
petitioners are entitled to a filing status of married filing

jointly; and (5) whether petitioners are liable for the additions

2Al'l section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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to tax respondent determ ned pursuant to sections 6651(a)(1l) and
(2) and 6654(a) for the tax years in issue.

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opinion by reference and are found as facts in the instant case.
At the tinme of filing their petitions, petitioners resided in
Costa Rica.

Petitioners received the following incone for the tax years

in issue:
Harold X. O Boyle
Type of incone 2000 2001 2002
| nt er est $369 $280 $32
D vi dends 8 454 1,572
Short-termcapital gain - - - - 13, 577
Long-term capital gain -- -- 122, 589

Conpensation for services 69, 894 182, 243 48, 195



- 4 -

Sally R O Boyl e

Type of incone 2000 2001 2002
| nt er est - - $43 - -
Di vi dends - - - - $601
Short-term capital gain -- -- 250
Long-term capital gain -- -- 121, 340
Distributive share of
partnership i ncone $295 94 34
Qualified retirenent
account distribution - - 6, 277 - -
Conpensation for services 200, 223 234, 259 165, 649

During tax years 2000, 2001, and 2002 petitioners were
engaged in a real estate business.

During the years in issue petitioner Harold X. O Boyle (M.
O Boyl e) received conmpensation fromthird parties for managi ng
rental properties. He deposited that conpensation into his
vari ous business bank accounts.?

Ms. O Boyl e received conpensation fromthird parties for her
activities as a real estate broker during 2000, 2001, and 2002.

She deposited that conpensation into the bank accounts of Sally

3Sone of the bank accounts were in the nane of BBSG
Managenment, LC, which was an unincorporated entity having M.
O Boyle as its sole menber. M. O Boyle stipulated that BBSG
Managenment, LC, can be disregarded for tax purposes.
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O Boyle Realty, LC,* an unincorporated entity having Ms. O Boyl e
as its sol e nenber

Ms. O Boyl e recei ved nonenpl oyee conpensati on from Red Barn
Actors Studio during 2001 and 2002.

Nei t her petitioner was enployed by any third party during
2000, 2001, or 2002.

Petitioners did not file a tinely tax return for the 2000,
2001, or 2002 tax years.

M. O Boyle paid $10,000 toward his potential Federal incone
tax liability for the 2000 tax year. At the time of trial
nei ther petitioner had made any additional paynment toward his or
her Federal incone tax liabilities for tax years 2000, 2001, or
2002.

At sonme point between May 2006 and March 2008 petitioners
sent to respondent a Form 1040, U. S. Individual |ncone Tax
Return, electing joint filing status for each of the tax years in
i ssue.®> The only taxable inconme shown on petitioners’ 2000 Form

1040 was $8 in ordinary dividends. The only taxable income shown

“Sally O Boyle Realty, LC, changed its nane to O Boyle Rea
Estate, LC, on or about Aug. 1, 2001.

SPetitioners contend that they mailed the 2000, 2001, and
2002 Forns 1040 in May 2006. Respondent contends that the Forns
1040 purportedly mailed in May 2006 were never received.
Respondent stipul ates receiving petitioners’ 2000, 2001, and 2002
Forms 1040 in March 2008. Because we find bel ow t hat
petitioners’ 2000, 2001, and 2002 Forns 1040 were not valid
Federal inconme tax returns, it is unnecessary to find precisely
when those fornms were fil ed.
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on petitioners’ 2001 Form 1040 was $16 in interest and $454 in
ordi nary dividends. The only taxable income shown on
petitioners’ 2002 Form 1040 was $601 in ordinary dividends and a
capital gain of $250.

During July 2007, respondent prepared substitutes for
returns pursuant to section 6020(b) for petitioners’ 2000, 2001,
and 2002 tax years using the joint filing status.

On Cctober 3, 2007, respondent sent petitioners notices of
deficiency for their 2000, 2001, and 2002 tax years. Petitioners
tinely petitioned this Court for redeterm nation of the
deficiencies set forth in the notices of deficiency.

On February 18, 2009, petitioners filed a notion to dism ss
for lack of jurisdiction.

Petitioners’ nmotion to dismss for lack of jurisdiction was

denied by this Court on February 18, 2009.



-7 -

Di scussi on®

Burden of Proof

CGenerally, the Comm ssioner’s determnations in a notice of

deficiency are presuned correct, Wlch v. Helvering, 290 U S

111, 115 (1933), and Rule 142(a) places the burden of proving an
error on the taxpayer. However, under section 7491(a)(1l), if a
t axpayer introduces credi ble evidence wwth respect to any factual
issue relevant to the liability for tax, the burden of proof may
shift to the Comm ssioner. Additionally, section 7491(c) places
t he burden of production regarding additions to tax on the

Commi ssioner. |If the Conm ssioner satisfies the burden of
production, the taxpayer bears the ultimte burden of persuasion

regarding the additions to tax. See H gbee v. Conmm ssioner, 116

T.C. 438, 446 (2001).

’Bot h parties have objected, on the basis of rel evancy and
hearsay, to the adm ssibility of some of the exhibits attached to
the stipulation of facts. Petitioners filed a notion to reserve
objections to the adm ssion of a nunber of exhibits. Sonme of
petitioners’ objections were resolved during the trial, but the
Court took under advisenent petitioners’ objections to Exhibits
3-J through 8-J as hearsay and to Exhibits 17-J, 18-J, 42-J, 43-
J, and 45-J through 55-J as irrelevant. Following the trial,
petitioners renewed their hearsay objection to Exhibits 3-J
through 8-J in a notion to strike evidence. The Court denied
petitioners’ notion to strike. Respondent objects to the
adm ssibility of Exhibits 75-P and 76-P on the basis of hearsay
and rel evancy. W conclude that petitioner’s objections to
Exhibits 17-J, 18-J, 42-J, 43-J, and 45-J through 55-J and
respondent’s objections to Exhibits 75-P and 76-P are noot
because we do not rely on those docunents in reaching our
deci sion. Accordingly, we do not rule on those objections.
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Petitioners assert that their 2000, 2001, and 2002 Forns
1040 along with their testinony at trial constitute credible
evi dence of the nature and anount of their income for the years
in issue and argue that the burden should be shifted to
respondent pursuant to section 7491(a)(1l) on those issues. 1In
order for the burden to shift under section 7491(a)(1), in
addition to introducing credible evidence on a disputed issue of
fact, a taxpayer nust conply wth the substantiation and
recor dkeepi ng requirenments of the Internal Revenue Code and
cooperate with reasonabl e requests by the Conm ssioner for
“W tnesses, information, docunents, neetings, and interviews”.
Sec. 7491(a)(2).

We first consider whether petitioners have introduced
credi ble evidence with respect to a disputed fact relevant to
their liability for tax. W conclude that both the Forns 10407
and petitioners’ testinony are nothing nore than a continuation
of petitioners’ frivolous |egal argunents and concl usi ons.
Nei t her the Forns 1040 nor petitioners’ testinony offers any
probative evidence of their liability for tax. Accordingly, we
conclude that petitioners have not introduced credi ble evidence
for purposes of section 7491(a), and the burden of proof

therefore remains with petitioners.

'See the discussion infra concerning the validity of
petitioners’ 2000, 2001, and 2002 Federal inconme tax returns.



1. Taxable | ncone

Gross incone neans all inconme from whatever source derived.
Sec. 61(a). Petitioners concede that their dividend and interest
income, Ms. O Boyle s distributive share of partnership incone,
and Ms. O Boyle' s early distribution froma qualified retirenent
plan, as set forth in the notices of deficiency, are taxable
income. Petitioners argue that all other amounts they received
during 2000, 2001, and 2002 are not taxable income wthin the
rel evant neaning of the | aw

A. Gains From Dealings in Property

G oss incone includes gains derived fromdealings in
property. Sec. 61(a)(3). A taxpayer nust recogni ze gain on the
sale of property in an anount equal to the difference between the
anmount realized and his basis. Secs. 1001, 1012. Petitioners
bear the burden of denonstrating that they are entitled to a
basis in an asset sold, and if they fail to do so they may be
considered to have a zero basis in the asset. See Rule 142(a);

Arnold v. Comm ssioner, T.C Meno. 2003-259. M. O Boyle

concedes that he received $13,577 in gross proceeds fromthe sale
of securities during 2002 but asserts that the proceeds are not
t axabl e i ncone.

There is no evidence in the record fromwhich we can find
that M. O Boyle had a basis in the securities. W therefore

conclude that his basis in the securities was zero.
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Petitioners concede that M. O Boyle received a |long-term
capital gain distribution of $1,249 during 2002 and that M.

O Boyl e received a short-termcapital gain distribution of $250
during 2002.

During tax year 2002, petitioners received gross proceeds of
$510, 000 for the sale of real property |ocated at 2107 Fl agl er
Avenue, Key West, Florida. Respondent determ ned that
petitioners’ basis in that property was $267,320. Petitioners
have not produced any evidence that their basis in the property
was greater than the anount respondent determ ned.

Wil e petitioners concede that they received the anbunts set
forth above, they contend that those amobunts are not taxable
income within the nmeaning of the Internal Revenue Code.® To
support their contention, petitioners offer only frivol ous
argunents. Petitioners offered altered Forns 1099-B, Proceeds
From Br oker and Banker Exchange Transaction and 1099-S, Proceeds
From Real Estate Transactions, they prepared thensel ves, but the
altered Forns 1099-B and 1099-S are based on tax-protester type
argunents and therefore are not credible. Petitioners’ testinony
at trial was nothing nore than m staken, frivol ous concl usions

that the inconme in issue is not taxable. W do not address

8 n the notice of deficiency issued to Ms. O Boyle for her
2002 tax year, respondent also determ ned that Ms. O Boyle had a
t axabl e gain of $377,359 fromthe sale of securities. Respondent
now concedes that Ms. O Boyle's sale of securities in 2002 did
not result in a taxable gain.
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petitioner’s frivolous and groundl ess argunents with “sonber
reasoni ng and copious citation of precedent” as to do so “m ght
suggest that these argunents have sone colorable nerit.” See

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984).

Accordi ngly, we uphold respondent’s determ nation that M.
O Boyl e had taxable inconme of $13,577 for 2002 fromthe sal e of
securities. W conclude that petitioners’ capital gain
distributions were taxable incone in the year received. W
further conclude that petitioners realized a taxable capital gain
of $242,680 for 2002 fromthe sale of real property.?®

B. Compensation for Services

Conpensation for services rendered constitutes taxable
i ncome, and a taxpayer has no basis in his labor. Sec. 61(a)(1);

Abranms v. Conmm ssioner, 82 T.C. 403, 407 (1984). M. O Boyle

testified that during the years in issue he received conpensation
fromthird parties for his managenent of rental properties and
froma real estate business in which he engaged with Ms. O Boyl e.
He further testified that he deposited that conpensation into his
vari ous business bank accounts. M. O Boyle testified that

during the years in issue she was a |icensed real estate broker

°ln the notices of deficiency respondent detern ned that
each petitioner was liable for the entire gain fromthe sal e of
the real property. Respondent now concedes that only one-half of
the gain should be included in the taxable inconme of each
petitioner. Since petitioners had owned the property for nore
than a year, the gain qualifies for long-termcapital gain
treatment pursuant to sec. 1222(3).
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and recei ved comm ssions and fees for her activities as a real
estate broker. She further testified that she deposited those
commi ssions and fees into her various business accounts.

Bank deposits are prima facie evidence of incone. (ayton

v. Comm ssioner, 102 T.C. 632 (1994). The bank deposits nethod

of reconstruction assunmes that all noney deposited in a
t axpayer’s bank account constitutes taxable incone. D Leo v.

Commi ssioner, 96 T.C 858, 868 (1991), affd. 959 F.2d 16 (2d Cr

1992). Taxpayers bear the burden of proving that the

Comm ssioner’s determ nation of inconme conputed using the bank
deposits method of reconstructing incone is incorrect. |d. at
871.

Usi ng a bank deposits anal ysis, respondent treated all of
the deposits into petitioners’ business bank accounts during the
years in issue as taxable income. Respondent determ ned that M.
O Boyl e had taxable inconme arising fromhis property managenent
and real estate activities of $68,894, $182, 243, and $48, 195 for
hi s 2000, 2001, and 2002 tax years, respectively. Respondent
determ ned that Ms. O Boyle had taxable inconme from her
activities as a real estate broker of $200, 223, $233, 249, and
$164, 849 for her 2000, 2001, and 2002 tax years, respectively.
Respondent further determ ned, on the basis of a third-party

information return, that Ms. O Boyl e recei ved nonenpl oyee
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conpensation from Red Barn Actors Studio of $1,010 in tax year
2001 and $800 in tax year 2002.

Petitioners do not chall enge respondent’s conputation of
their receipts fromtheir property managenent and real estate
activities. To the contrary, they concede that the bank
statenents respondent used accurately reflect their deposits for
the years in issue. Petitioners also do not chall enge M.

O Boyl e’ s recei pt of conpensation from Red Barn Actors Studio.
However, petitioners argue that the amounts they received from
their property managenent and real estate activities and as Ms.
O Boyl e’ s nonenpl oyee conpensation during the years in issue are
not taxable incone. To support this assertion, petitioners offer
only frivolous argunents and an altered Form 1099-M SC,

M scel | aneous | ncone, which they prepared thensel ves. The
altered Form 1099-M SC petitioners offered is based on tax-
protester argunents, and we do not find it credible.

Petitioners’ testinony at trial was nothing nore than m staken,
frivol ous conclusions that the inconme in issue is not taxable.
As di scussed above, we do not address petitioner’s frivol ous and
groundl ess argunents. Because petitioners have not shown that
respondent’ s bank deposits analysis was incorrect, we uphold
respondent’s determ nations that petitioners’ conpensation for

property managenment and real estate activities and Ms. O Boyle’'s
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nonenpl oyee conpensation from Red Barn Actors Studio were taxable
incone in the years received.

[11. Self-Enploynent Tax

Section 1401 inposes a tax on the self-enploynent incone of
every individual. Self-enploynent incone is the gross inconme
derived by an individual fromany trade or business carried on by
such individual, |less allowable deductions. Sec. 1402.
Petitioners have conceded that they were engaged in business
activities during the years in issue and that they received
conpensation for their business activities. Petitioners have
conceded that they were not enployed by any third party during
the years in issue, and they do not assert that any of the other
exceptions in section 1402(c) applies to exclude their business
inconme fromthe definition of self-enploynent incone. |[nstead,
petitioners offer frivolous assertions that their businesses do
not nmeet the statutory definition of a trade or business. W
uphol d respondent’s determ nation that petitioners are subject to
sel f-enpl oynent tax on their conpensation for business activities
for the 2000, 2001, and 2002 tax years. Under section 164(f)
petitioners are entitled to a deduction for incone tax purposes
of one-half of their self-enploynent taxes.

V. Additional Tax for Early Distribution From Qualified
Retirement Pl an

Section 72(t)(1) inposes a 10-percent additional tax on

early distributions fromqualified retirenent plans unless the
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distribution neets one of the exceptions enunerated in section
72(t)(2). Ms. O Boyle concedes that she received a distribution
of $6,277 froma qualified retirement plan during the 2001 tax
year and that she was under the age of 59-1/2 at the tinme of the
distribution. At trial Ms. O Boyle presented no evidence that
she qualified for any of the exceptions in section 72(t)(2).
Accordingly, we hold that Ms. O Boyle is liable for a 10-percent
additional tax pursuant to section 72(t)(1).

V. Filing Status

The election of joint filing status nust be made on a

return. Secs. 1(a), 6013; see also Sloan v. Comm ssioner, 102

T.C. 137, 141 (1994), affd. 53 F.3d 799 (7th Cr. 1995). A

t axpayer who has not previously filed a return for a tax year may
file a return and elect a filing status for such year even after
t he Conm ssioner has prepared a substitute for return and issued
a notice of deficiency for such year and the taxpayer has
petitioned this Court for a redeterm nation of that deficiency.

MIlsap v. Comm ssioner, 91 T.C. 926, 938 (1988). However, if a

t axpayer has not filed a return by the tine his case is submtted
for decision, it is too late for the taxpayer to elect joint

filing status. Brattin v. Conm ssioner, T.C Menon. 1992-625

(citing Thonpson v. Conm ssioner, 78 T.C. 558, 561 (1982), and

Phillips v. Conmi ssioner, 86 T.C. 433, 441 n.7 (1986), affd. as

to this issue 851 F.2d 1492 (D.C. Cr. 1988)).
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Petitioners contend that they elected joint filing status on
t he 2000, 2001, and 2002 Forns 1040 they sent to respondent. The
parties disagree as to when petitioners mailed their 2000, 2001,
and 2002 Forns 1040, but both parties have stipul ated that
respondent received those fornms no |later than March 2008, which
was before the instant case was submtted for decision
Accordingly, to resolve petitioners’ claimof election of joint
filing status we consider whether their 2000, 2001, and 2002
Fornms 1040 are valid Federal incone tax returns.

In order for a return to be valid, the following criteria
must be net: (1) There nmust be sufficient data to cal culate tax
liability; (2) the docunment nust purport to be a return; (3)

t here nust be an honest and reasonable attenpt to satisfy the

requi renents of the tax law, and (4) the taxpayer nmust execute

the return under penalties of perjury. Beard v. Conm ssioner, 82
T.C. 766, 777 (1984), affd. 793 F.2d 139 (6th G r. 1986). The
2000, 2001, and 2002 Forns 1040 petitioners sent to respondent
omtted nost of petitioners’ taxable incone, as discussed above.
We concl ude that petitioners’ 2000, 2001, and 2002 Forns 1040 did
not contain sufficient data to calculate their tax liability and
were not an honest and reasonable attenpt to satisfy the

requirenents of the tax law ® Accordingly, we conclude that

Since we find that the 2000, 2001, and 2002 Forms 1040
petitioners sent to respondent were not valid returns, we need
(continued. . .)
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petitioners did not file valid Federal inconme tax returns for the
2000, 2001, and 2002 tax years. Since petitioners did not elect
the joint filing status on valid returns for the years in issue,
we uphol d respondent’s use of the filing status “Married Filing
Separately” in determ ning petitioners’ deficiencies for the
2000, 2001, and 2002 tax years.

VI. Additions to Tax

A. Failure To File

Section 6012 generally requires the filing of an incone tax
return by all individuals receiving gross incone in excess of
certain mninum anounts. Because petitioners had gross incone
for each of the years in issue as determ ned by respondent in the
noti ces of deficiency and upheld by this Court above in excess of
the section 6012 m ni mum anount, petitioners were required to
file Federal incone tax returns for their 2000, 2001, and 2002
tax years. Section 6651(a)(1l) inposes an addition to tax for
failure to file an incone tax return by the due date. A taxpayer
may be relieved of the addition, however, if he can denonstrate
that the “failure is due to reasonabl e cause and not due to
willful neglect”. 1d. Respondent bears the burden of production
under section 7491(c), and petitioners bear the burden of proof.

See Hi gbee v. Conmi ssioner, 116 T.C. at 446. As di scussed above,

10¢, .. conti nued)
not consi der whether or when petitioners did in fact file those
returns.
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petitioners did not file valid income tax returns for their 2000,
2001, and 2002 tax years. Nor did petitioners nake a show ng
that their failure to file was due to reasonabl e cause.
Accordi ngly, we uphold respondent’s determ nation of additions to
tax pursuant to section 6651(a)(1).

B. Fai lure To Pay

Section 6651(a)(2) provides for an addition to tax for
failure to pay taxes shown on a return on or before the paynent
due date. In instances where the taxpayer fails to file a
return, a return prepared by the Comm ssioner pursuant to section
6020(b) shall be treated as the return filed by the taxpayer for
t he purpose of calculating the addition to tax pursuant to
section 6651(a)(2). Sec. 6651(g)(2). For a return prepared by
t he Comm ssioner to constitute a section 6020(b) return, it mnust
be subscribed, it nust contain sufficient information from which
to conpute the taxpayer’s tax liability, and the return form and

any attachnents nust purport to be a return. Spurlock v.

Commi ssioner, T.C Menp. 2003-124. Respondent bears the burden

of production under section 7491(c), and petitioners bear the

burden of proof. See Higbee v. Conm ssioner, supra at 446.

The record contains a substitute for return for each
petitioner for each of the 2000, 2001, and 2002 tax years. Each
substitute for return i s subscribed and i ncludes a section

6020(b) certification; Form 4549-A, |Incone Tax Di screpancy
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Adj ustnents; Form 5278, Statenent - |Inconme Tax Changes; and Form
886- A, Explanation of Itens. Those fornms are sufficient for
respondent to conpute petitioners’ tax liabilities for tax years
2000, 2001, and 2002, and respondent has certified that they wll
be treated as returns. Petitioners have conceded that, with the
exception of $10,000 paid by M. O Boyle for his 2000 tax year
petitioners did not pay any taxes and did not have any anounts
wi thheld for their 2000, 2001, or 2002 tax year. Accordingly, we
uphol d respondent’ s determ nation of additions to tax pursuant to
section 6651(a)(2).

C. Fai lure To Make Estinmated Tax Paynents

Section 6654(a) inposes an addition to tax for failure to
pay estimated incone tax. Section 6654(a) applies where
prepaynents of tax, through either w thhol dings or estinmated
quarterly paynents, do not equal the | esser of 90 percent of the
tax shown for the current tax year or 100 percent of the tax
shown for the previous tax year. Sec. 6654(d)(1)(B). Were the
taxpayer did not file a return for the preceding tax year, the
estimated tax paynents nust equal 90 percent of the tax shown for
the current tax year. 1d. Respondent bears the burden of
production to show that petitioners had an estimted tax paynent
obl i gation, which includes showi ng whether a return was filed for

the preceding year. See sec. 7491(c); Wheeler v. Conm ssioner,

127 T.C. 200, 211-212 (2006), affd. 521 F.3d 1289 (10th Gir.
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2008). Petitioners bear the burden of proof. See Higbee v.

Conmi ssi oner, supra at 446.

The record shows that petitioners filed a return for tax
year 1999 show ng tax due of $11,262. N nety percent of the tax
for 2000 was greater than $11,262; therefore, for the 2000 tax
year, petitioners were required to nake estimated paynents equal
to $11,262. The record shows that petitioners did not file valid
tax returns for the 2000 and 2001 tax years. Accordingly,
petitioners were required to make estimated tax paynents equal to
90 percent of the tax for the 2001 and 2002 tax years.

Respondent has satisfied the burden of production by show ng that
petitioners had estimated tax paynment obligations for the 2000,
2001, and 2002 tax years. The record shows that petitioners
failed to make the required estinmated tax paynents for the 2000,
2001, and 2002 tax years. Moreover, there is no evidence or
argunment that an exception applies. Consequently, petitioners
have failed to neet their burden of proof, and we uphold
respondent’s determi nation of additions to tax pursuant to
section 6654(a).

VIl. Section 6673 Penalty

Section 6673(a)(1l) provides that this Court may require the
t axpayer to pay a penalty not in excess of $25,000 whenever it
appears to this Court that: (a) The proceedi ngs were instituted

or maintained by the taxpayer primarily for delay; (b) the
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taxpayer’s position is frivolous or groundless; or (c) the

t axpayer unreasonably failed to pursue available admnistrative
remedi es.

Respondent has noved for a section 6673 penalty.
Petitioners were warned by respondent that their argunents were
frivolous. Petitioners referred to the penalty in their
petitions.! During the trial, this Court gave petitioners yet
anot her warni ng of the potential consequences for continuing to
rai se frivolous argunents. Petitioners clearly are aware of
section 6673, yet raised frivolous argunents during the
adm ni strative process, in their petitions to this Court, and in
their posttrial briefs. Furthernore, petitioners continued to
rai se groundl ess argunents regarding the jurisdiction of this
Court even after the Court ruled on those argunents by denying
petitioners’ nmotion to dismss for lack of jurisdiction.
Accordingly, we shall inpose a $15,000 penalty in each docket in
the instant case pursuant to section 6673.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we concl ude that

they are wthout nerit, irrelevant, or noot.

“para. 6 of the petition filed by each petitioner admts:
“According to Section 6673, this court may penalize Petitioner up
to $25,000 for failure to conplete the admi nistrative process
before petitioning this court.”



To reflect the foregoing,

Decisions will be entered

under Rul e 155.




