T.C. Meno. 2005-195

UNI TED STATES TAX COURT

OTU AND CARCL OBOT, Petitioners v.

COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 20030-03. Filed August 11

O u and Carol Obot, pro sese.

Jennifer S. MG nty, for respondent.

MVEMORANDUM OPI NI ON

HOLMES, Judge: This is a substantiation case.

2005.

Most

t axpayers understand that to wn a substantiation case, they nust

produce credible proof of their deductible expenses.

G u oot ,

who used to own a small grocery store in Buffalo, seeks to deduct

expenses by relying nostly--if not quite entirely--on doctored
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recei pts and inplausible testinony. W nust inventory his clains
and shel ve those that are unsupported.!?

Backgr ound

During 1999, O u oot owned a small grocery store, and a
house in a margi nal Buffal o nei ghborhood that he rented out. All
the contested deductions flow fromthis grocery store and that
rental property. H's wife Carol was a senior corrections
counsel or working for New York State, and she neither testified
nor was involved in the case in any way except for signing the
return and petition. The case was tried in Buffalo, and both
bots were New York residents when they filed their petition.

The Obots item zed deductions on their 1999 return, using
Schedule A. They also reported | osses fromboth the grocery
store and the rental property on Schedules C and E. The IRS

audited their return and disallowed many of their deductions:

Taken Al | owed Di sput ed?

Schedule A  $17, 567 $10, 174 $ 7,393
Schedul e C 17, 096 3,023 14, 073
Schedul e E 11, 025 2,319 8, 706
Tot al 45, 688 15, 516 30,172

1 Section references are to the Internal Revenue Code in
effect during 1999, and Rule references are to the Tax Court
Rul es of Practice and Procedure.

2 The anpbunt shown as di sputed from Schedul e A includes
$2,174 in conputational errors that are not at issue in this
case.



The di spute over the Obots’
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Schedule A is confined to their

attenpt ed deductions for taxes paid:?

County of Erie--county and
Real property tax and sewer
Public user fee

Water bill

Uilities, phone, gasoline,
Personal property taxes
Unsubst anti at ed bal ance

The Comm ssi oner al so chal
grocery store expenses that the

Suppl i es

Adverti sing

Cost of goods sold
Legal / pr of essi onal
O her expenses

$1, 433
734
155
128

1,021
1, 634
114

town tax
rent bill

sewer, etc.

enged a nunber of deductions for
(bots took on their Schedule C

$2, 248
2, 343
7, 545
1,282

655

And, finally, the Comm ssioner chall enged nost of the Qoots’
Schedul e E expenses on their rental property:
Depr eci ati on $1, 200
Repai rs 2,893
Managenent fees 3, 200
Uilities 1, 413
The Tri al

I n deci di ng whet her a taxpayer

has substantiated his

deductions, we ordinarily look at the proof he offers in the form

of docunentation and testinony. In M. Qobot’s case, we can

3 Oiginally, the IRS allowed taxes paid deductions of only
$6, 651 on Schedule A and $1, 750 on Schedule C. The bots have
since substantiated paynents of |ocal property tax bills for
$1,432.19 on their Schedule A, and a $100 adverti sing expense
deductible on their Schedule C, and the Comm ssi oner concedes
t hose anounts.
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neither give his testinony weight nor use the docunents he
subm tted as proof.

Hi s severe credibility problens began with his testinony
expl ai ning why he had so few original records. He said that a
br oken pipe had flooded the grocery store and destroyed nost of
his records. The first time he nentioned the flood, however, was
shortly before trial--he had never nentioned it during his audit.
Even at trial, M. oot testified variously that the floodi ng
happened in “2000, 2001,” and that he incurred | egal fees
sonetinme in 1999 when “ny stuff flooded and his [l andl ord’ s]

i nsurance was supposed to cover part of that.” He did not file
an insurance claimof his own, didn’'t have any proof of filing
one with his landlord, and did not seek a casualty |oss deduction
for the flood. After the Comm ssioner challenged this flood
narrative, the Court specifically invited M. Oobot to retake the
stand to rebut the Comm ssioner’s proof. He declined to do so.
Because he offered no evidence besides his say-so that there was
a flood, we conclude that there was no fl ood.

Then there were the receipts he introduced as proof of
deducti bl e expenses. Even a cursory | ook showed themto have
been either altered or photocopied in such a way as to obscure
key information. For instance, he introduced a photocopy of a
recei pt for the purchase of a cash register that was dated “July

2, 1999” at the top of the docunment, but “July 2, 1996” at the
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bottom Testinony fromthe seller corroborated the 1996 sale
date. He also offered photocopies of sone receipts with the | ast
digit of the year hidden by two strategically placed paperclips,
and then capped his display of incredible evidence by trying to
i ntroduce phot ocopi es of advertising receipts with information
carefully whited out. Federal Rule of Evidence 1003 tells us to
treat duplicates as originals unless there is a genuine question
as to the accuracy of their reproduction. Here, there were not
only genui ne questions but obvious answers to the question of
their accuracy. As a result, we give little weight to either the
testinony or the docunentary evidence that he provided.

We al so decline to base any part of our decision on M.
oot s posttrial brief. This brief is largely a series of
“wor ksheets,” created utterly wthout any reference to evidence
or testinony at trial, that remarkably seeks to increase the
anounts of many of the inplausible deductions clainmed on the
CQbots’ original return

Di scussi on

The |l aw requires taxpayers to maintain records that enable
the IRS to verify inconme and expenses. Sec. 6001; sec. 1.6001-
1(a), Income Tax Regs. Under Rule 142(a), a petitioner bears the
burden of proof. It is true that a petitioner who produces
sufficient credible evidence with regard to any factual issue may

be able to shift that burden to the Comm ssioner for that issue.



- b -
Sec. 7491(a). M. (oot audaciously argues that the burden of
proof in this case should shift to the Conm ssioner. W
di sagree. Though neither the Code nor the regul ations define
“credi bl e evidence”, the |egislative history hel ps us:

Credi bl e evidence is the quality of evidence which,

after critical analysis, the court would find

sufficient upon which to base a decision on the

issue if no contrary evidence were submtted * * *

A taxpayer has not produced credible evidence for

these purposes if the taxpayer nerely nakes

i npl ausi bl e factual assertions, frivolous clains, or

tax protestor-type argunents. The introduction of

evidence will not neet this standard if the court is

not convinced that it is worthy of belief. [H Conf.

Rept. 105-599, at 240-241 (1998), 1998-3 C.B. 747,

994-995. ]

For us to shift the burden on a specific issue, not only
must M. Obot produce credible evidence, but he al so nust show
that he conplied with the specific substantiation requirenents
for the deduction in question, that he maintained all records,
and that he cooperated with the Conm ssioner’s reasonabl e
requests for itens such as w tnesses, information, and docunents.
See sec. 7491(a)(2).

We find that M. Obot has not cooperated with the IRS.
| nstead of producing the records from his business, he fal sely
clainmed that they were lost in a flood. The records he did
produce were not credible: he doctored receipts or conceal ed key
i nformati on before photocopying them W conclude that the

burden of proof stays on him
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Taxpayers may neet their burden even w thout proof of
preci se nunbers. |If a taxpayer clains a business expense, but
cannot fully substantiate it, we may approxi mate the all owabl e

anount. Cohan v. Comm ssioner, 39 F.2d 540, 543-544 (2d G

1930). For this rule to apply, the taxpayer nust provide at
| east sone reasonabl e evidence fromwhich to estimate a

deducti bl e ambunt. Vanicek v. Conmi ssioner, 85 T.C 731, 742-743

(1985). W need not apply the Cohan rule at all if the evidence
is insufficient to identify the nature or estimate the extent of

the expenses. See Wllians v. United States, 245 F.2d 559, 560

(5th CGr. 1957). Because the evidence M. (Cbot provided | acks
credibility, we will not use the Cohan rule in recalculating his

deductions. See Lerch v. Conm ssioner, 877 F.2d 624, 628-629

(7th Gr. 1989) (no obligation to apply Cohan rul e where taxpayer
fails to cooperate with Conmm ssioner and Tax Court), affg. T.C
Meno 1987- 295.

Wth these general thoughts in mnd, we now | ook to each of
t he di sputed deducti ons.
Schedule A

The di sputed Schedul e A deductions are taxes that M. Cbot
paid. The first group are excise taxes of $1,021 charged on his
personal utility, tel ephone, gasoline, and sewer bills. Excise

taxes on personal bills are not deductible, Fife v. Conm ssioner,

73 T.C. 621, 623-624 (1980), and we disallow t hem
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M. Obot al so deducted state and | ocal personal property
taxes of $1,634. For these to be allowed, M. Obot nust show
that they were a state or |ocal tax annually charged on personal
property based on its value. Sec. 164(a)(2), (b)(1). He offered
no proof that the personal property taxes he allegedly paid were
based on his property’s value, and so we agree with the
Commi ssi oner that he cannot deduct them M. Obot next clained a
$155 public user fee and a $128 water bill. He did not point us
to any Code section that woul d make these deductible, and finding
none ourselves, we cannot allow himthese deductions either. See

Deputy v. du Pont, 308 U. S. 488, 493 (1940).

The next two deductions--$1,433 in “County of Erie--County
and Town Tax” and $734 in “Real Property Tax and Sewer Rent Bill”
at least sound valid: real property taxes |levied by state,
| ocal, or foreign jurisdictions are deductible. Sec. 164(a)(1).
M. Obot did have bills for these two taxes, but he is a cash-
basi s taxpayer, and so he nmust show that he paid each tax during
the year for which he’s claimng it as a deduction. Sec. 1.446-
1(c)(1) (i), Income Tax Regs. Wiile he submtted these two bills
as proof, they showed no anobunt as having been paid. M. Obot
had no cancel ed checks or receipts to prove paynent, and the
bills alone are insufficient proof. He doesn’t get these

deducti ons either.
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That | eaves only an additional $114, but the Cbots never
descri bed what kind of tax, if any, it was or to whomit was
pai d--and so we disallow it too.

Schedule C

M. Cbot’s Schedul e C deductions cone fromhis grocery
store. Under section 162, all ordinary and necessary expenses
paid or incurred during the taxable year in carrying on a trade
or business are deductible, but a taxpayer nust of course have
sufficient records to substantiate them Sec. 1.6001-1(a),
| ncome Tax Regs.

As al ready described, M. Obot did not have credible
records. Therefore, we decline to use the Cohan rule to estinmate
expenses that are based on incredible testinony and doctored

docunents. See WIllians v. United States, 245 F.2d at 560. Wth

t he exception of the $100 advertising expense that the
Comm ssi oner has al ready conceded, we do not allow any of M.
oot ' s cl ai med Schedul e C deducti ons.
Schedul e E

Most of the expenses M. (bot clainmed on Schedule E arise
fromhis rental real estate. During the trial, M. Obot prom sed
that he woul d have a wi tness appear who woul d substantiate both
the repair expenses and the nmanagenent fees. This w tness never
appeared. Thus, we presune that had he appeared, his testinony

woul d have been unfavorable. See Wchita Term nal El evator Co.
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v. Comm ssioner, 6 T.C 1158, 1165 (1946), affd. 162 F.2d 513

(10th Gr. 1947). Because M. Obot failed to offer any credible
evi dence to substantiate these expenses, we cannot allow any of
them M. oot also claimed $1,200 in depreciation on equi prment
for his grocery store. At least that’s what he argued in his
brief, contending that he should have put the $1, 200 depreciation
on Schedule C. He again provided us with no evidence of which
itenms he was depreciating or the price that he paid for them
See sec. 1.6001-1(a), Incone Tax Regs. W deny his depreciation
deduction because he didn't substantiate it, not because he put
it on the wong form

Nevert hel ess, because the Comm ssioner conceded sone

addi ti onal deducti ons,

Deci sion will be entered under

Rul e 155.



