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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2005,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s 2005
Federal incone tax of $2,961.

The issue for decision is whether petitioner is entitled to
vari ous Schedul e A and Schedul e C deductions that respondent
di sal l oned for lack of substantiation. W hold that she is not.

Backgr ound

The parties stipulated only to venue and to copi es of
petitioner’s 2005 Federal inconme tax return and respondent’s
notice of deficiency. The fact stipulated is so found, and we
i ncorporate by reference the parties’ stipulation of facts and
its two acconpanyi ng exhibits.

Petitioner resided in the State of California when the
petition was fil ed.

During 2005, the taxable year in issue, petitioner lived in
Los Angeles, California, and worked downtown, presunably on a
full-time basis, for Ancillary Care Managenent, Inc. (Ancillary
Care), “doing third-party health care coordi nation”.?2

In addition to her enploynent, petitioner engaged in “nobile
tutoring”, which petitioner described as “a tutoring business,

for ages kindergarten through senior year of high school

2 As further described by petitioner: “M responsibilities
was [sic]--it was coordination and fixing of paperless clains
t hrough Blue Cross/Blue Shield.”
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teaching anything fromreading to SATs.” As a “nobile tutor”,
petitioner travel ed between Los Angel es, where she had

“approxi mtely” tw students, and Fresno, where she had

“approxi mtely” three students. “I would drive back and forth,
which is about 317 mles one way, tutoring students from SATs to
reading.” Petitioner drove between Los Angel es and Fresno
“nearly every weekend” using her only personal vehicle, a Ford
Expl orer SUV, which “takes a great deal of fuel.”

Petitioner tutored “for 1 hour at a tinme” but did not always
get paid because, as petitioner explained: “there were tines
where the client couldn’'t pay, where the parents were just unable
to.” Petitioner’'s fee “per session was about $15, $10,
aver agi ng”.

During 2005, petitioner maintained a checking account, and
she regularly used a debit card “so all transactions are |ogged.”

Petitioner filed a Federal incone tax return for 2005. On
her return, petitioner listed her occupation as “finance”, and
she reported negative taxable incone, which was occasi oned
principally by item zed deductions of $22,000 clainmed on a
Schedul e A, Item zed Deductions, and a net |oss of $18, 149
clainmed on a Schedule C, Profit or Loss From Busi ness.

On her Schedule A, petitioner clained the foll ow ng

deducti ons:



Medi cal / Dent al $ 3,539

| ess: 7Y% AGQ - 1,002 $ 2,537
Taxes 1, 163
Charity

cash or check 4,372

property 350

carryover from prior year 462 5,184
Job Expenses & Tax Prep fees

enpl oyee expenses 13, 303

tax preparation fees 80

13, 383

| ess: 2% AG - 267 13,116

Total Item zed Deductions $22, 000

| n support of the $13, 303 deduction claimed for job
expenses, petitioner attached to her return a Form 2106, Enpl oyee

Busi ness Expenses. On that form petitioner clained the

fol | ow ng:
Vehi cl e expense $ 7,838
O her busi ness expenses 5,228
Meal s/ ent ert ai nnent
t ot al $474
| ess: 50% - 237 237
Tot al $13, 303

Petitioner clained a vehicle expense of $7,838 based on
“actual expenses”, which petitioner conputed as foll ows:

Gasoline, oil repairs
i nsurance, etc. $7, 801
X busi ness use percentage x 81.850%
6, 385
+ depreciation 1,453
Tot al $7,838

Petitioner conputed the business use percentage of 81.85 as

foll ows:
Total mles driven in 2005 50, 298
| ess: comuting mles -4,025
ot her nonbusi ness nil es -5,106

Busi ness nil es 41, 167
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Per cent age of busi ness use:
41, 167m . <+ 50, 298m . 81. 850%

Petitioner conputed depreciation based on a vehicle cost of
$29, 995 and a vehicle placed-in-service date of May 23, 2002.

Petitioner attached to her return a Form 4562, Depreciation
and Anortization, regarding the aforenentioned depreciation
deduction of $1,453, as well as a second depreciation deduction
of $558 that was apparently subsumed in the category of “Q her

busi ness expenses” on the Form 2106. The Form 4562 refl ected the

fol | ow ng:
Busi ness Use Depreci ati on
Property Servi ce date Percentage Cost Basi s Deduction
Ford Explorer My 23, 2002 81.850 $29, 995 $1, 453
Dell conputer Jan 01, 2004 70. 000 3,560 558
$2,011

On her Schedule C for her “nobile tutoring business”,
petitioner reported gross receipts of $445 and cl ai ned total
expenses of $18,594, for a net |oss of $18,149. Chief anong the
cl ai mred expenses were the follow ng two:

Car and truck expenses $14, 368
Depreci ati on 2,654

Petitioner did not conplete Part IV of Schedule C regarding
“I'nformati on on Your Vehicle” in support of the deduction for car
and truck expenses of $14,368. But in support of the
depreci ati on deduction of $2,654, petitioner attached to her
return a second Form 4562, Depreciation and Anorti zati on,

reporting the foll ow ng:
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Busi ness Use Depr eci ati on
Property Servi ce date Percentage Cost Basi s Deduction
Ford Explorer My 23, 2002 91.610 $29, 995 $1, 626
Dell computer Jan 01, 2004 100. 000 3, 560 1,028
$2, 654

In the notice of deficiency, respondent disallowed, for |ack
of substantiation, deductions clained by petitioner on Schedule A
for medi cal and dental expenses, charitable contributions, and
enpl oyee busi ness expenses. Respondent did not specifically
di sal l ow t he deduction clainmed for taxes paid; however, that
deduction was | ess than the standard deduction, so respondent
allowed the latter instead as it was nore advantageous to
petitioner. See sec. 63(c). Respondent appears to have
di sal l owed the deduction clained for tax prep fees only because
it did not exceed 2 percent of petitioner’s adjusted gross
i ncone. See sec. 67(a).

Also in the notice of deficiency, respondent disallowed, for
| ack of substantiation, deductions clainmed by petitioner on
Schedul e C for car and truck expenses and depreciation.

Di scussi on

Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111, 115 (1933). Specifically, deductions are a matter of
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| egi slative grace, and the taxpayer bears the burden of proving

entitlenment to any deduction clained. Rule 142(a); Deputy v. du

Pont, 308 U S. 488, 493 (1940); New Colonial Ice Co. V.

Hel vering, 292 U S. 435, 440 (1934). Although section 7491(a)
may serve to shift the burden of proof to the Comm ssioner under
certain circunstances, it does not do so here for at |east three
reasons: Petitioner failed to raise the matter; petitioner
failed to conply with substantiation requirenents and to
cooperate with reasonabl e requests by respondent, see sec.
7491(a)(2)(A) and (B); and petitioner failed to introduce
credi bl e evidence, see sec. 7491(a)(1). Accordingly, petitioner
bears the burden of proof.

Pri nci pl es Governi ng Substanti ati on

Contrary to petitioner’s apparent view, the fact that a
t axpayer reports a deduction on the taxpayer’s income tax return
and attaches sonme | RS-prescribed formin support of that
deduction is not sufficient to substantiate the deduction clained

on the return. WIkinson v. Conmi ssioner, 71 T.C. 633, 639

(1979); Roberts v. Conmm ssioner, 62 T.C 834, 837 (1974). A tax

return is nerely a statenment of the taxpayer’'s claim the return

is not presuned to be correct. WIkinson v. Conm Ssioner, supra

at 639; Roberts v. Conmissioner, supra at 837; see al so Seaboard

Commercial Corp. v. Conm ssioner, 28 T.C 1034, 1051 (1957) (a

taxpayer’s income tax return is a self-serving declaration that
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may not be accepted as proof for the deduction or exclusion

clainmed by the taxpayer); Halle v. Conm ssioner, 7 T.C 245

(1946) (a taxpayer’s return is not self-proving as to the truth
of its contents), affd. 175 F.2d 500 (2d G r. 1949).

A taxpayer is required to maintain records sufficient to
substanti ate deductions clainmed by the taxpayer on his or her
return. See generally sec. 6001 (“Every person |liable for any
tax inposed by this title, or for the collection thereof, shal
keep such records * * * and conply with such rules and
regul ations as the Secretary may fromtine to tinme prescribe.”);
sec. 1.6001-1(a), Incone Tax Regs. (“Any person subject to tax *
* * shall keep such permanent books of account or records * * *
as are sufficient to establish the anobunt of * * * deductions.”);
sec. 1.6001-1(e), Incone Tax Regs. (“The books or records
required by this section shall be kept at all times available for
i nspection by authorized internal revenue officers or enployees,
and shall be retained so long as the contents thereof may becone
material in the adm nistration of any internal revenue law. ").

As a general rule, if, in the absence of such records, a
t axpayer provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the anount of the deduction to which he
or she is otherwise entitled, the Court may estimate the anount

of such expense and all ow the deduction to that extent. Cohan v.
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Comm ssi oner, 39 F.2d 540, 543-544 (2d Gr. 1930). However, in

order for the Court to estimate the anpbunt of an expense, we nust

have sone basis upon which an estimte may be nmade. Vanicek v.

Commi ssioner, 85 T.C 731, 743 (1985). Wthout such a basis, any

al | onance woul d anbunt to unguided | argesse. WIllians v. United

States, 245 F.2d 559, 560 (5th GCr. 1957).
However, in the case of certain expenses, section 274(d)

overrides the so-called Cohan doctrine. Sanford v. Commi SSi oner,

50 T.C. 823, 827 (1968), affd. per curiam412 F.2d 201 (2d G
1969); sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985). Specifically, and as pertinent herein,
section 274(d) provides that no deduction is allowable for
travel i ng expenses (including nmeals and | odgi ng while away from
honme) or entertai nnment expenses or with respect to listed
property as defined in section 280F(d)(4), unless the deduction
IS substantiated in accordance with the strict substantiation
requi renents of section 274(d) and the regul ati ons promnul gat ed

t hereunder.® Included within the definition of |isted property

3 Sec. 274(d) provides in pertinent part as foll ows:

SEC. 274. Disallowance of Certain Entertainnent, Etc. Expenses.
(d) Substantiation required.-—No deduction or credit shal
be al | owed- -

(1) * * * for any traveling expense (including neals
and | odgi ng while away from hone,

(2) for any itemw th respect to an activity which is
of a type generally considered to constitute entertainnent,
anusenent, or recreation, * * *

(continued. . .)
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in section 280F(d)(4) is any passenger autonobile or other
property used as a neans of transportation and any conputer.
Sec. 280F(d)(4)(A) (i), (ii), (iv), (5); sec. 1.280F-6(b) and (c),
| ncome Tax Regs.

Thus, under section 274(d), no deduction is allowable for
expenses incurred in respect of listed property on the basis of
any approximation or the unsupported testinony of the taxpayer.

See, e.g., Miurata v. Comm ssioner, T.C Meno. 1996-321; Golden v.

Conmi ssioner, T.C. Menp. 1993-602. In other words, in the

absence of adequate records or sufficient evidence corroborating
t he taxpayer’s own statenent, any deduction that is subject to
the stringent substantiation requirenments of section 274(d) is

proscri bed.

3(...continued)
(3) for any expense for gifts, or
(4) with respect to any listed property (as defined in
section 280F(d)(4)),
unl ess the taxpayer substantiates by adequate records or by
sufficient evidence corroborating the taxpayer's own statenent
(A) the anpbunt of such expense or other item (B) the tinme and
pl ace of the travel, entertai nnment, amusenent, recreation, or use
of the facility or property, or the date and description of the
gift, (C the business purpose of the expense or other item and
(D) the business relationship to the taxpayer of persons
entertained, using the facility or property, or receiving the
gift * * *,



Anal ysi s
Schedul e A Deduction for Medical and Dental Expenses

Petitioner introduced no docunentary evi dence what soever
regardi ng the claimed deduction. The sumtotal of petitioner’s
testinonial evidence on this issue was as foll ows:

PETI TIONER.  The nedi cal and dental expenses were

-- | paid cash for ny -- they are for copay visits, as
wel |l as the cost of l|ingual braces, which was $10, 000,
as well as the cost for the regular visits. | go to a

psychiatrist, as well as pay for nmy nedication out of
cash. M insurance prem uns were extrenely high that
year. So all nmy nmedical expenses are paid from cash
out of -- per ny enployer.

* * * * * * *

THE COURT: * * * So the nedical providers would
take a debit card?

PETITIONER Yes. * * * And their charts upon --
indicated for a copay -- so a dernatol ogi st,
opht hal nol ogi st for contact |enses, psychiatrist,
ort hodonti st, dentist, and dermatol ogi st, a second
dermat ol ogi st, a surgeon. * * * Al| specialists. * * *
And t he deduction indicates the cost for copay, the
cost of prescriptions, the cost of optical |enses, the
cost of lingual braces, extractions, cleanings, for
each of those, which are -- which are indicated on --
in ny checking -- checking account statenents, which
can be substanti at ed.

As previously stated, petitioner did not introduce her
checki ng account statenents, or any other docunentary evidence,
in support of the clainmed deduction. Although we are wlling to
accept petitioner’s testinony that copays were incurred in
consulting wwth specialists, there is no support in the record

for a finding that allowable nedical and dental expenses exceed
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the statutory threshold of 7.5 percent of adjusted gross incone

as required by section 213(a). See WIllians v. United States,

supra at 560; Vanicek v. Conm ssioner, supra at 743.

Respondent’ s di sall owance determ nation is therefore sustained.

Schedul e A Deduction for Charitable Contributions

Petitioner introduced no docunentary evi dence what soever
regarding the claimed deduction.* And petitioner did not even
testify regarding the “carryover fromprior year”. Regarding
contributions in 2005, petitioner’s testinony was, at best, vague

regardi ng the beneficiaries of her |argesse and specific amunts

4 Substantiation requirenents for 2005 that are
specifically applicable to deductions of charitable contributions
are succinctly summari zed in Freednan v. Conm ssioner, T.C Meno.
2010- 155, as foll ows:

A taxpayer claimng a charitable contribution of noney
is generally required to maintain for each contribution
a cancel ed check, a receipt fromthe donee charitable
organi zati on showi ng the nane of the organization and
the date and amount of the contribution, or other
reliable witten records showi ng the nane of the donee,
the date, and anobunt of the contribution. Sec. 1.170A-
13(a) (1), Inconme Tax Regs. Factors that indicate
reliability include, but are not limted to, the

cont enporaneous nature of the witing, the regularity
of the taxpayer’s recordkeeping procedures, and the

exi stence of any other evidence fromthe donee
charitabl e organi zati on evidencing receipt. Sec.

1. 170A-13(a)(2), Income Tax Regs. In addition, no
deduction is allowed, for any contribution of $250 or
nore unl ess the taxpayer substantiates the contribution
by a contenporaneous witten acknow edgnent by a
qual i fied donee organi zation. Sec. 170(f)(8)(A).

[Fn. ref. omtted.]
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donated. The sumtotal of petitioner’s testinonial evidence on
this issue was as foll ows:

PETI TIONER:  Contributions were for -- were for
traveling back and forth to Teamin Training, which was
a marathon. | worked with the | ocal chapter. | do
have statenents of just cash donations. The other cash
donations were in terns of paying for rides, working
with ny Los Angel es Church, which was Vall ey
Presbyterian Church, working with a high school group
So the second organi zation that | worked with was

Val | ey Presbyterian. That was taking -- | worked with
a junior high group, nentoring them So | -- the cost
of fuel and -- which can be substantiated with Well

Far go checki ng accounts.

As previously stated, petitioner did not introduce her Wlls
Far go checki ng accounts, or any other docunentary evidence, in
support of the clainmed deduction. Although we are willing to
accept petitioner’s testinony that she nmade charitable
contributions, there is no support in the record for a finding
that all owable contributions, in conbination with other allowable
item zed deductions, exceed the standard deduction. See WIlians

v. United States, 245 F.2d at 560; Vanicek v. Conmni ssioner, 85

T.C. at 743. Respondent’s disallowance determ nation is
t her ef ore sust ai ned.

Schedul e A Deduction for Enpl oyee Busi ness Expenses

According to petitioner’s return, the $13, 303 deduction for
enpl oyee busi ness expenses consi sted of vehicle expense of $7,838
and “ot her business expenses” of $5,228. Oher than depreciation
of $558 on a Dell conputer, the return does not identify the

ot her conponents of “other business expenses”. At trial,
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petitioner attenpted to explain; the sumtotal of her testinony
in that regard was as foll ows:
PETI TIONER One of themis -- one of themwas for

travel to M nnesota, which was -- which was for

busi ness deductions.[® They were travel back and forth

to several of our locations. W had to pay for parking

on our own W thout reinbursement, which was $170 --

which was -- I'msorry -- $72 -- $72 a nonth to pay for

parki ng that was not reinbursed, the use of nmy own

conputer, which was also included with that, and the

cost to furnish ny own supplies for that sane business,

as we ran out of noney that year.![S

Most of the clainmed deduction for enpl oyee business expenses
is subject to the strict substantiation requirenents of section
274(d) because the expenses relate to petitioner’s vehicle,
traveling expenses, or neals and entertainnment. Suffice it to
say that the record includes no docunentation substantiating such

expenses,’ and petitioner’s testinony is no substitute for such

> W infer fromthis testinony, as well as petitioner’s
Form W2, Wage and Tax Statenment, that the honme office or
headquarters of petitioner’s enployer, Ancillary Care, was
| ocated in M nnesot a.

6 “That sane business” refers to the business of
petitioner’s enployer, Ancillary Care.

" At trial, a small spiral notebook was marked for
identification and noved by petitioner for adm ssion into
evi dence. Counsel for respondent objected on the grounds that
petitioner had not previously made such not ebook available to the
exam ning agent, that after calendar call on the first day of the
trial session petitioner had declined to permt an Appeal s
officer to review the notebook, and that on the norning of the
second day of the trial session petitioner had declined to neet
with the Appeals officer to go over the notebook and what ever
other records petitioner mght have. After a prolonged voir dire
of the Appeals officer by both parties, the Court sustai ned
(continued. . .)
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docunentation.® Wthout the requisite docunentation, no deduction
is allowable.

Regardi ng that part of the clainmed deduction that m ght not
be subject to the strict substantiation requirenents of section
274(d), suffice it to say that there is no support in the record
for a finding that allowabl e expenses exceed the statutory
threshold of 2 percent of adjusted gross income as required by
section 67(a) or, to the extent that such threshold m ght be
exceeded, that such excess, in conbination with other allowable
item zed deductions, exceeds the standard deduction for the year.

See Wllians v. United States, supra at 560; Vanicek v.

Conmi ssi oner, supra at 743.

In view of the foregoing, respondent’s disall owance
determ nation is sustained.

Schedul e C Deducti ons

The cl ai ned Schedul e C deductions are subject to the strict
substantiation requirenments of section 274(d) because they rel ate
to petitioner’s vehicle and conputer, both of which are |isted

property. Suffice it to say that the record includes no

(...continued)
counsel s objection, and the notebook was not admtted into
evi dence.

8 Because we hold that petitioner failed to satisfy the
strict substantiation requirenents of sec. 274(d) and is
therefore not entitled to the deductions in issue on that basis,
we need not discuss the duplication of deductions nost obviously
revealed in petitioner’s two Fornms 4562.
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docunent ati on substantiating such expenses, and petitioner’s
testinmony is no substitute for such docunentation.® Wthout the
requi site docunentation, no deduction is allowable. Respondent’s
di sal | owance determ nation is therefore sustained.

Concl usi on

Petitioner failed to prove that she is entitled to any of
t he deductions in issue. Respondent’s deficiency determ nation
is therefore sustained.

To reflect the foregoing,

Deci sion will be entered

for respondent.

® See supra notes 7 and 8.



