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In 1995, a State court (court) decreed that P pay
to Oin connection with their divorce 113 nonthly
paynents of alinony totaling $117,000. The 1995 decree
stated that this alinmony would termnate if O died
before the $117,000 was paid in full but that P would
then be required to continue nmaking the nonthly
paynments towards the education of P and O s children
until the children conpleted 4 years of college. In
1997, the court decreed that P make 42 additi onal
nonthly paynents totaling $33,500 to Os attorney as
additional alinony to O and that this additiona
al i nrony was deducti ble by P and taxable incone to O
The 1997 decree al so stated that this additional
alinmony would terminate if O died before the $33, 500
was paid in full but that P would then be required to
continue making the nonthly paynents to O s attorney
until the $33,500 was paid in full. During 2000, P
paid $12, 600 pursuant to the 1995 decree and $9, 000
pursuant to the 1997 decree and clained on his 2000
Federal inconme tax return that the total of $21,600 was
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deducti ble as alinony. 1In 2004, after P conmenced this
proceedi ng chall enging R s disall owance of that
deduction, the court restated in an order that it

i ntended for Federal incone tax purposes that all of
the $117,000 and the $33,500 be alinony deductible by P
and includable in Os incone. The court also stated in
this order that P had as of then paid both of these

anmounts to O who was still alive.

Hel d: An alinony deduction for Federal incone tax
purposes rests on fulfilling the requirenents set forth
insec. 71, I.RC Sec. 71(b)(1)(D, I.R C, provides

that paynents may qualify as alinony only if “there is
no liability to nake any such paynent * * * as a
substitute for such paynents after the death of the
payee spouse.”

Hel d, further, in accordance with sec. 1.71-1T(b),
QBA- 14, Tenporary I ncone Tax Regs., 49 Fed. Reg. 34456
(Aug. 31, 1984), the paynments which P was liable to
make upon O s death are substitute paynents under sec.
71(b)(1)(D), I.RC., in that those post death paynents
woul d begin as a result of Os death and would
substitute for a continuation of the paynents which
termnated on O s death and which ot herw se qualified
as al i nony.

Hel d, further, in accordance with sec. 1.71-1T(b),
QBA- 13, Tenporary |Incone Tax Regs., supra, the fact
that P was |iable to make the substitute paynents neans
that P may not deduct any of the $21, 600 as alinony for
Federal inconme tax purposes, even though the $21, 600
woul d have ot herw se been deducti bl e as such.

M chael J. Stengel, for petitioners.

James L. May, Jr., for respondent.
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OPI NI ON

LARO, Judge: This case is before the Court for decision
without trial. See Rule 122.! Petitioners petitioned the Court
to redetermne a $7,031 deficiency in their 2000 Federal incone
tax. W decide as to that year whether petitioners may deduct as
al i nony $21, 600 that John R Okerson (petitioner) paid pursuant
to his divorce fromhis former wi fe, Barbara Buhr Ckerson
(Ckerson). W hold that petitioners may not deduct any of that
anount .

Backgr ound

The facts in this background section are obtained fromthe
parties’ stipulation of facts and the exhibits submtted
therewith. Petitioners resided in Menphis, Tennessee, when their
petition was filed. Petitioner and his former wfe, Ckerson,
have two children who were born on February 10, 1978, and
April 3, 1983, respectively.

On August 31, 1994, a Tennessee State court (State court)

i ssued an order awarding Ckerson a divorce frompetitioner. On
March 13, 1995, the State court entered a supplenental final
decree of divorce (1995 decree) that in relevant part ordered,

adj udged, and decreed as foll ows:

1 Rule references are to the Tax Court Rules of Practice and
Procedure. Unless otherw se stated, section references are to
t he applicable versions of the Internal Revenue Code.
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4. JOHN RUSSELL OKERSON shal | pay to BARBARA BUHR
OKERSON One Hundred Sevent een Thousand ($117, 000)
Dol l ars as alinony necessary for her support as
follows: Six Hundred Fifty ($650.00) Dollars per nonth
for twenty-one (21) nonths begi nning Septenber, 1994
t hrough May, 1996; One Thousand Two Hundred Fifty
(%1, 250.00) Dol lars per nmonth for three nonths
begi nni ng June, 1996, through August, 1996; One
Thousand Si x Hundred ($1, 600.00) Dollars per nonth for
a period of thirty-six (36) nonths begi nni ng Sept enber,
1996, through August, 1999; One Thousand Fifty
(%1, 050.00) Dollars per nmonth for a period of thirty-
si x (36) nonths begi nni ng Septenber, 1999, through
August, 2002; and Two Hundred Fifty ($250.00) Doll ars
per nmonth for a period of sixteen nonths begi nning
Sept enber, 2002, through Decenber, 2003; and the final
paynent of Two Hundred ($200.00) Dollars to be made in
January, 2004. Said paynents shall be payable in two
equal nonthly paynents on the 16th and 30th day of each
month. Said alinony shall term nate upon the death but
not the remarriage of either JOHN RUSSELL OKERSON or
BARBARA BUHR OKERSON and shall be nodifiable only upon
t he show ng of a substantial change in circunstances
whi ch was not contenplated by this Court at the tinme of
the trial as set forth in the prem ses herei nabove.

5. In the event that BARBARA BUHR OKERSON shoul d
di e before JOHN RUSSELL OKERSON has satisfied his
al i nrony obligation under this agreenent, JOHN RUSSELL
OKERSON agrees to nmake paynents in an anount equal to
his remaining alinony obligation for or on behal f of
t he education of the parties’ two children for a period
no | onger than the period originally scheduled for the
al i nrony paynents or until the children have conpl eted
four years of undergraduate coll egi ate work, whichever
occurs first. In the event that a child does not
pursue her college education after BARBARA BUHR
OKERSON s dem se then JOHN RUSSELL OKERSON s agr eenent
for continuing support paynents to that child equal to
hal f of the remaining alinony paynents shall cease.

6. JOHN RUSSELL OKERSON shall pay to Larry Rice,
Attorney, as alinony necessary for BARBARA BUHR
OKERSON' s support, the sum of Twel ve Thousand Four
Hundred Forty ($12, 440.00) Dollars. Five Thousand
(%5, 000.00) Dollars of said funds shall be paid to
Larry Rice within sixty (60) days of Septenber 7, 1994,
and the remai ni ng Seven Thousand Four Hundred Forty
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($7,440.00) Dollars shall be paid to Larry Rice within
ninety (90) days from Septenber 7, 1994.

On Cctober 2, 1997, the State court, upon remand of the case

froma State appellate court, see Ckerson v. Ckerson

No. 02A01-9507-CV-00147 (Tenn Ct. App., Mar. 27, 1997), entered
an order (1997 decree) that decreed as foll ows:

1. John Russell Okerson shall pay to Larry Rice,
attorney for the Defendant [Barbara Buhr Ckerson], for
the benefit of Barbara Buhr Okerson, Thirty Three
Thousand Fi ve Hundred ($33,500.00) Dollars as alinony
necessary for her support as foll ows: | medi at e
payment of Seven Thousand Five Hundred ($7, 500. 00)
Dol I ars; Seven Hundred Fifty ($750.00) Dollars per
month for forty-one (41) nonths begi nning Oct ober 1997,
with the final paynment February 2001. Said alinony is
taxabl e to the Defendant and deducti bl e by the
Plaintiff [petitioner] and shall term nate upon the
death but not the remarriage of Barbara Buhr Ckerson

2. In the event that Barbara Buhr Okerson shoul d
di e before John Russell Okerson has satisfied his
al i nony obligation under this agreenent, John Russel
Ckerson agrees and is hereby ordered to nake paynents
in an anount equal to his remaining alinony obligation
to Larry Rice, attorney for the Defendant, for a period
no | onger than the period originally scheduled for the
al i nrony paynents or until an anount equal to his
remai ni ng alinmony obligation (appellate attorney fees
and expenses) has been satisfi ed.

During 2000, petitioner paid $12,600 pursuant to the 1995
decree and $9, 000 pursuant to the 1997 decree. On their joint
2000 Federal inconme tax return, petitioners clainmed an alinony
deduction for the total anpbunt of $21,600. Respondent di sall owed
that deduction in a notice of deficiency issued to petitioners on
April 10, 2003. On May 23, 2003, petitioners petitioned this

Court to redeterm ne that disall owance.
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On February 5, 2004, petitioner noved the State court to
modify its final decree of divorce for alinony and attorney’s
fees. On March 29, 2004, the State court issued wth respect to
that notion an order stating as foll ows:

Thi s cause cane on to be heard, on March 19, 2004
upon Petition to Modify Final Decree of Divorce for
Alinmony and Attorney’ s Fees, filed February 05, 2004,
by John Russell GCkerson, through his Attorney,

Charles A Sevier. Upon Answer of Barbara Buhr Okerson
to said Petition to Modify Final Decree of Divorce for
Alinmony and Attorney’ s Fees, personal service upon

Bar bara Buhr Ckerson by certified mail, return receipt
request ed, argunent of Counsel for John Russel

kerson, Charles A Sevier, argunent of Counsel for

Bar bara Buhr Ckerson, Laura D. Rogers; upon Menorandum
of Law in opposition to Petition to Mddify Final Decree
of Divorce for Alinony and attorney Fees; fromall of
which it appears to the Court as foll ows:

1. That on March 13, 1995, Judge Weth Chandl er,
Judge of Division | of the Crcuit Court of Shel by
County, Tennessee, entered a Suppl enmental Final Decree
of Divorce in this Cause in which John Russell Ckerson
was ordered to pay certain suns of alinony to Barbara
Buhr Okerson, including attorney fees to Larry R ce, as
her attorney, as alinony necessary for Barbara Buhr
Ckerson’s support, said suns totaling One Hundred
Twenty N ne Thousand Four Hundred Forty ($129, 440. 00)
Dol | ars, payable in installnents;

2. That it was announced to the Court by
Counsel s for John Russell Ckerson and Barbara Buhr
Okerson that said anmbunts have been paid in full

3. That John Russell Okerson by his attorney,
states that in the trial transcript of this Cause held
before the Honorable Weth Chandler, the Court clearly
stated nore than one tine that the Court intended al
ordered alinony to be tax deductible to John Russel
Okerson and taxable inconme to Barbara Buhr Ckerson

4. It was announced to the Court that, despite
said intention of the Court paragraph five (5) of the



-7 -

Suppl enental Final Decree of Divorce, entered March 13,
1995, contai ned | anguage as foll ows:

“5. In the event BARBARA BUHR OKERSON
shoul d di e before JOHN RUSSELL OKERSON has
satisfied his alinony obligation under this
agreenent, JOHN RUSSELL OKERSON agrees to
make paynments in an anmount equal to his
remai ni ng alinmony obligation for or on behalf
of the education of the parties’ two children
for a period no | onger than the period
originally scheduled for the alinony paynents
or until the children have conpleted four
years of undergraduate coll egi ate work,
whi chever occurs first. 1In the event that a
child does not pursue her college education
after BARBARA BUHR OKERSON's dem se then JOHN
RUSSELL OKERSON's agreenent for continuing
support paynents to that child equal to half
of the remaining alinony paynents shal
cease.”

5. It was announced to the Court that said
par agr aph quot ed above has been construed by the
I nternal Revenue Service to question the intent of the
Court in the entry of the Supplenental Final Decree of
Di vorce, entered March 13, 1995, that all alinony and
attorney fees paid to Larry Rice, Esq., be tax
deductible to John Russell Okerson and taxable incone
to Barbara Buhr Okerson

6. It further appeared to the Court that said
par agraph five (5) quoted above contains | anguage of
contingency that did not occur and that therefore this
Court should find as fact in this Cause that all of
such alinmony paid under the Suppl enental Final Decree
of Divorce in this Cause should be tax deductible to
John Russell COkerson and taxable inconme to Barbara Buhr
Cker son.

7. It further appeared to the Court that in the
Order on Motion for Appellate Attorney’'s Fees, entered
Cct ober 02, 1997, in which John Russell Okerson was
ordered to pay Larry Rice, then Attorney for Barbara
Buhr Ckerson, Thirty-Three Thousand Five Hundred
($33,500.00) Dollars in installments for appellate
attorney fees, that said Oder stated “Said alinony is
taxabl e to the Defendant and deducti bl e by the
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Plaintiff and shall term nate upon the death but not
remarriage of Barbara Buhr Okerson”.

8. It further appeared to the Court that in
paragraph 2 in the Mdtion on Order for Appellate
Attorney Fees the foll ow ng appears:

“2. In the event Barbara Buhr Ckerson
shoul d di e before John Russell Okerson has
satisfied his alinony obligation under this
agreenent, John Russell Okerson agrees and is
hereby ordered to nmake paynments in an anount
equal to his remaining alinony obligation to
Larry Rice, attorney for the Defendant, for a
period no |longer than the period originally
schedul ed for the alinony payments or until
an anmount equal to his remaining alinony
obligation (appellate attorney fees and
expenses) have been satisfied.”

9. It has been announced to the Court that said
paragraph 2 appearing in the Order on Mtion for
Appel | ate Attorney Fees has been the basis of the
I nt ernal Revenue Service questioning the tax
deductibility of said fees paid by John Russel
Cker son.

10. It is therefore held by this Honorabl e Court
inregard to the Order of Mdtion for Appellate Attorney
Fees that it was the stated intention of this Court to
make said alinony paynents, which have been paid in
full by stipulation of the parties, taxable incone to
Bar bara Buhr Ckerson and tax deductible to John Russel
Okerson as al i nony.

11. It further appeared to the Court that the
paragraph 2 quote above contained a contingency that
did not occur and therefore should not be the basis of
confusion as to the Court’s intention in this cause.

12. It further appeared to the Court that
notw t hst andi ng Bar bara Buhr Okerson’s opposition to
the Court’s decision in this cause that the findings
and holdings of this Order are hereby ADJUDGED, ORDERED
AND DECREED
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Di scussi on

W deci de whet her petitioners may deduct the $21, 600 as
al i nrony. Respondent determ ned they could not. Petitioners
concede in brief that they nust prove this determ nation wong in
order to prevail. The fact that this case was submtted to the
Court on the basis of a fully stipulated record neither alters
petitioners’ burden of proof nor changes the requirenents
ot herwi se applicable wth respect to adduci ng proof or the effect

of a failure of proof. See Rule 122(b); Kitch v. Conm ssioner,

104 T.C. 1, 5 (1995), affd. 103 F.3d 104 (10th G r. 1996).

An individual such as petitioner nay generally deduct
paynents nmade during the taxable year to a spouse? to the extent
that the paynents are alinony that is includable in the spouse’s
gross incone. See sec. 215(a) and (b). Paynents are alinony
that is includable in a spouse’ s gross incone when each of the
followng requirenents is net: (1) The paynents are nade in
cash, (2) the paynents are received by (or on behalf of) the
spouse under a divorce or separation instrunent, (3) the divorce
or separation instrument does not provide that the paynents are
not reportable as alinony, (4) the spouses reside in separate
househol ds at the tinme the paynents are nade, (5) the spouses do

not file a joint return, and (6) the payor spouse’s liability for

2 W use the term “spouse” to refer to a present or fornmer
spouse.
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the paynents, or for making other paynents in substitute of those
paynents, does not continue for any period after the payee
spouse’s death. Sec. 71(b)(1), (e); see also sec. 71(c)(1) (a
payee spouse’s gross incone does not include any part of a
paynment that a divorce or settlenment agreenent fixes as payabl e
for the support of children of the payor spouse). W concern
ourselves only with the requirenent in dispute; i.e., the payor
spouse’s liability for the paynents and for any substitute
paynments must cease as of the payee spouse’s death. See sec.
71(b) (1) (D).® Whether a payor spouse is liable to nmake an
al i nony or substitute paynent after a payee spouse’s death is
determ ned by | ooking first to the terns of the applicable
di vorce docunents which, if they speak unanmbi guously as to this
matter, are dispositive of the matter. See Hoover V.

Comm ssi oner, 102 F.3d 842 (6th Gr. 1996), affg. T.C Meno.

1995-183. In construing these docunents, the nmere fact that the
docunents may characterize a paynent as alinony has no effect on
t he consequences of that paynent for Federal incone tax purposes.

Id. at 844.

3 Sec. 71(b)(1)(D) provides that paynments in cash qualify as
alinony if “there is no liability to make any such paynent for
any period after the death of the payee spouse and there is no
liability to make any paynent (in cash or property) as a
substitute for such paynents after the death of the payee
spouse.”
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Here, petitioners acknow edge that the applicable divorce
docunents are the 1995 decree and the 1997 decree (collectively,
the decrees) and that the decrees conflict with section
71(b)(1)(D) in that they state that, upon Okerson’s death
petitioner nmust continue to nmake paynents in the sanme anobunt as
t he paynents which he nust pay before her death. Petitioners
argue, however, that the intent of the State court was to all ow
petitioner to deduct the $117, 000 and $33, 500 as al i nony.
Petitioners consider relevant the fact that petitioner paid both
of these anpunts during Ckerson’s lifetinme and that he never had
to pay any of the post death paynents described in the decrees.

Petitioners focus erroneously on the intent of the State
court as support for their argunent that they are entitled for
Federal incone tax purposes to deduct the disputed paynents as
alinmony. Wiile State | aw establishes the property interests of
di vorcing parties, Federal |aw controls the Federal incone tax

treatnment of those interests. Hoover v. Conmmi Ssioner, supra at

844. Here, the applicable Federal lawis set forth in section
71, which, inits present form provides the exclusive neans by
whi ch a taxpayer may deduct a paynent as alinony for Federal
i ncome tax purposes. 1d. at 844-845. Through that section,
Congress elimnated any consideration of intent in determning
the deductibility of a paynent as alinony in favor of a nore

straightforward, objective test that rests entirely on the
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fulfillment of explicit requirenments set forth in section 71

|d.; see also Rosenthal v. Commissioner, T.C. Meno. 1995-603

(“Whether or not the parties intended for the paynents to be
deductible to petitioner, we nmust focus on the |egal effect of
the agreenment in determ ning whether the paynents neet the
criteria under section 71.”). As the House Cormmittee on Ways and
Means articulated in its report on section 71 in discussing the
need for such an objective test:

The comm ttee believes that a uniform Federal standard

shoul d be set forth to determ ne what constitutes

al inony for Federal tax purposes. This will make it

easier for the Internal Revenue Service, the parties to

a divorce, and the courts to apply the rules to the

facts in any particular case and should lead to | ess

l[itigation. The commttee bill attenpts to define

alinmony in a way that would conformto general notions

of what type of paynents constitute alinony as

di stingui shed fromproperty settlenents and to prevent

t he deduction of |arge, one-tine |unp-sum property

settlenments. [H Rept. 98-432 (Pt. 2), at 1495-1495

(1984).]

Al though the parties to a divorce proceeding nmay intend that
certain paynents be considered alinony for Federal incone tax
pur poses, and a court overseeing that proceeding may intend the
sanme, Congress has mandated through section 71(b)(1)(D) that
paynments qualify as alinony for Federal inconme tax purposes only
when the payor’s liability for those paynents, or for any
paynments which may be nmade in substitute thereof, term nates upon
t he payee spouse’s death. Petitioners fail this requirenent in

that both of the decrees state specifically and unequivocally
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that petitioner’s obligation to pay alinmony will term nate upon
the death of Ckerson but that petitioner will then be liable to
start maki ng correspondi ng paynents in substitute of the alinony
paynments. The conplete term nation upon the death of the payee
spouse of all paynents nmade as alinony or in substitute thereof
is an indispensable part of Congress’s schene for deducting a
paynment as alinony for Federal income tax purposes, and it is
sonet hing that may not be overcone sinply because the payor may
establish an intent that the paynents be deductible by the payor
spouse as alinony. As the House Commttee on Ways and Means
stated sweepingly in its report on section 71. “In order to
prevent the deduction of amounts which are in effect transfers of
property unrelated to the support needs of the recipient, the
bill provides that a paynent qualifies as alinony only if the
payor * * * has no liability to make any such paynent for any
period follow ng the death of the payee spouse.” H. Rept.
98-432, supra at 1496

Havi ng decided that the definition of alinony for Federal
i ncone tax purposes turns on a fulfillnment of the statutory test
and not on the intent of the parties to a divorce proceeding or
of the court overseeing that proceeding, we now turn to deciding
whet her the post death paynents described in the decrees are
substitute paynents within the context of section 71(b)(1)(D)

Under section 1.71-1T(b), Q&A-14, Tenporary |Income Tax Regs.,
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49 Fed. Reg. 34456 (Aug. 31, 1984), paynents are treated as
substitute paynents for purposes of section 71(b)(1)(D) to the
extent that they would begin as a result of the payee spouse’s
death and woul d substitute for a continuation of paynents which
woul d otherwi se qualify as alinony but which would term nate on
account of the payee spouse’'s death. See also H Rept. 98-432,
supra at 1496. Such is the case here. Al of the post death
paynments described in the decrees would be nade after Okerson’s
death, and they would be nade only if Ckerson died before
petitioner satisfied his alinony obligations under the decrees.
The post death paynents al so would be nade in substitute of the
al i nrony paynents under the decrees, which would term nate on
account of Ckerson’'s death

Petitioners rely erroneously upon the fact that petitioner
never actually nmade one of these post death paynents. This fact
is uninmportant. The standard established by Congress for
substitute paynents is not, as petitioners would have it,
whet her a payor spouse actually makes a substitute paynent. The
standard, as gl eaned fromsection 71(b)(1)(D), as well as from
the regul ations interpreting that section and fromthe
| egislative history, is whether the payor spouse could have to
make a substitute paynent upon the death of the payee spouse.
Section 71(b)(1)(D) provides that paynents qualify as alinony for

Federal incone tax purposes if the paynents are nade in cash and



- 15 -
“there is no liability to make any such paynent * * * (in cash or
property) as a substitute for such paynents after the death of
t he payee spouse.” The applicable regulations, specifically
section 1.71-1T(b), Q8A-14, Tenporary |ncone Tax Regs., supra,*?
stat e:

To the extent that one or nore paynents are to begin to

be made, increase in anmobunt, or becone accelerated in

time as a result of the death of the payee spouse, such

paynments may be treated as a substitute for the

continuation of paynents term nating on the death

of the payee spouse which would otherw se qualify as

al i nrony or separate nai ntenance paynents. * * *

The | egislative history states:

the bill provides that a paynent qualifies as alinony

only if the payor * * * has no liability to nake any

such paynent for any period follow ng the death of the

payee spouse. A provision for a substitute paynent,

such as an additional anobunt to be paid as child

support after the death of the payee spouse w ||

prevent a correspondi ng anount of the paynent to the

payee spouse fromqualifying as alinony. * * *

[H Rept. 98-432, supra at 1496.]

We conclude that all of the post death paynents described in
the decrees are substitute paynents for purposes of section
71(b)(1)(D) and turn to decide the tax consequences that result
fromthis characterization. Pursuant to section 1.71-1T(b), Q&A-
13, Tenporary Incone Tax Regs., supra, the fact that a payor

spouse is required to nmake substitute paynents neans that none of

4 Wile these tenporary regul ati ons were superseded in part
by the technical correction provisions of the Tax Reform Act of
1986, Pub. L. 99-514, sec. 1843(b), 100 Stat. 2853, the portions
of these tenporary regulations that we rely upon herein were not
af fected by those provisions and continue to be effective.



- 16 -
t he correspondi ng paynents which otherwi se qualified as alinony
under section 71 are deductible as alinobny. See H Rept. 98-432,

supra at 1496; see al so Cunni ngham v. Conm ssioner, T.C Meno.

1994-474 (“1f a payor spouse continues to be |iable to make even
one otherw se qualifying paynent after the death of the payee
spouse, none of the related paynents required before the payee
spouse’s death will be alinony.”). Section 1.71-1T(b), Exanples
(1) and (2), Tenporary Inconme Tax Regs., supra, illustrates this
point. Under Exanple (1), the divorce decree states that A nust
pay alinony to B in the formof six annual paynents of $30, 000.
The decree also states that this obligation will term nate upon
the death of B, but if any of the children of A and B are m nors
at that tinme, A nust then make annual paynents of $10,000 to a
trust benefiting those children. The exanple states that A's
liability to make the $10, 000 paynments is a substitute for

$10, 000 of each of the $30,000 paynents and that $10, 000 of each
$30, 000 paynment fails to qualify as alinony. Under Exanple (2),
t he divorce decree states that A nust pay alinmony to B in the
formof 15 annual paynments of $30,000. The decree also states
that this obligation will term nate upon the death of B but that
A nust then pay any unpaid anbunt to B's estate in a |lunp sum
Exanple (2) states that A's liability to pay the lunp sumis a
substitute for the full anpbunt of each of the $30, 000 paynents

and that none of the $30,000 paynments qualifies as alinony.
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Exanple (2) also states that the result would be the sanme even if
the lunmp sumwas required to be discounted to reflect the
pr epaynent .

Here, petitioner was required by the 1995 decree to pay
kerson nmonthly alinmony totaling $117,000. This obligation would
have term nated upon Okerson’s death, but petitioner would then
have been required to pay the unpaid alinony towards the
education of his and Ckerson’s children until the children
conpleted 4 years of college. Petitioner also was required by
the 1997 decree to nmake additional nonthly alinony paynents
totaling $33,500 to Ckerson’s attorney. This obligation also
woul d have term nated upon the death of Okerson, but petitioner
woul d then have been required to continue paying the unpaid
anount to Ckerson’s attorney. Because under both decrees the
substitute paynents woul d have been the sanme anobunt as the
anounts payabl e as alinony under the decrees, we concl ude
consistently wwth the tenporary regul ati ons and the exanpl es set
forth therein and di scussed above that petitioner is not entitled
to deduct any of the $21,600 as alinony for Federal incone tax
pur poses.

In sum when the terns of the applicable divorce docunents
state, as here, that the payor spouse upon the death of the payee
spouse nust continue to nmake paynents in substitute of paynents

which are required to be paid as alinony, the post death paynents
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fail to qualify as alinony for Federal inconme tax purposes. In
addition, a correspondi ng anount of any paynent which is to be
made before the payee spouse’s death, and which ot herwi se woul d
be deductible as alinmony, fails to qualify as well. Because
respondent determ ned as nuch with respect to the paynents in
di spute, we sustain that determ nation

Al arguments for a contrary result have been consi dered,
and we have concluded that those argunents not discussed herein

are without nerit. Accordingly,

Deci sion will be entered

for respondent.




