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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.! The decision to be entered
is not reviewable by any other court, and this opinion should not

be cited as authority.

lUnl ess ot herwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax for 2002 in the anmount of $5,361 and the accuracy-
rel ated penalty under section 6662(a) in the amobunt of $1,072.

The principal issue is whether petitioner is liable for the
10- percent additional tax under section 72(t) for an early
distribution froma qualified retirenent plan, and whet her
petitioner is liable for the penalty under section 6662(a).?2

Sone of the facts were stipulated and are incorporated
herein. At the tine the petition was filed, petitioner resided
i n Mel bourne, Florida.

Petitioner was an enpl oyee of Bell Atlantic for 10 years.
Bell Atlantic, either by nmerger or other type of corporate
reorgani zati on, becane known as Verizon or Verizon
Communi cations. During the year 1999, petitioner retired. At
the time of his retirenent, petitioner was 56 years ol d.

As an enpl oyee, petitioner was a participant in two pension
pl ans of his enployer. One plan was described as a “Direct
Savi ngs Account Plan”, and the other plan was described as a
“401(k) plan”. Both plans were qualified plans under section

401. The issue in this case arises froma w thdrawal by

2The notice of deficiency also included an adjustnent of $62
in unreported interest incone. Petitioner conceded that issue at

trial. Petitioner also reported nonenpl oyee conpensation of
$2, 354, which he reported as other income on his income tax
return. 1In the notice of deficiency, respondent determ ned that

this income was subject to self-enploynent tax. Petitioner did
not chal l enge that determ nation
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petitioner of $50,545.27 fromthe Direct Savings Account Pl an
during the year at issue, 2002. Petitioner included that anount
as income on his 2002 Federal incone tax return. Petitioner,
however, did not include a conputation or paynent of the
addi tional tax under section 72(t) for an early distribution from
a qualified retirement plan. In the notice of deficiency,
respondent determ ned that the distribution was subject to the
addi tional tax under section 72(t).

Section 72(t) inposes a 10-percent additional tax on early
distributions froma qualified retirenment plan. Paragraph (1)
provides in relevant part:

(1) Inposition of additional tax.—If any taxpayer
receives any anmount froma qualified retirenment plan (as
defined in section 4974(c)), the taxpayer’s tax under this
chapter for the taxable year in which such amount is
recei ved shall be increased by an amobunt equal to 10 percent
of the portion of such ampunt which is includable in gross
i ncore.

The 10-percent additional tax, however, does not apply to
certain distributions. Section 72(t)(2) excepts distributions
fromthe additional tax if the distributions are made: (1) To an
enpl oyee age 59-1/2 or older; (2) to a beneficiary (or to the
estate of the enployee) on or after the death of the enployee;

(3) on account of the enployee's disability; (4) as part of a

series of substantially equal periodic paynents made for life;

(5) to an enployee after separation fromservice after attainnent
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of age 55; (6) as dividends paid with respect to corporate stock
described in section 404(k); (7) to an enpl oyee for nedical care;
or (8 to an alternate payee pursuant to a qualified donestic

rel ati ons order.

Petitioner acknow edged at trial that he used the proceeds
of the distribution to pay personal expenses and a substanti al
anobunt was used to pay expenses of his fiancee, who was in a
financi al bind.

The Court agrees with respondent that petitioner’s use of
the distribution proceeds in this fashion does not exenpt the
distribution fromthe additional tax under section 72(t).
However, section 72(t)(2)(A)(v) provides that the section 72(t)
additional tax does not apply to distributions nade to an
enpl oyee after separation fromservice after attainnment of age
55. Petitioner testified he was separated from servi ce at age
56. Respondent did not challenge that assertion. On these
facts, the Court sustains petitioner under section
72(t)(2) (A) (V).

Petitioner conceded the other adjustnent noted earlier
relating to two itens of unreported incone. Petitioner presented
no evi dence addressing the section 6662 penalty as relates to
these two itens. Respondent, therefore, is sustained on the

penal ty.
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




