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Respondent determ ned deficiencies and additions
to tax for petitioner’s 1999 and 2000 taxable years.

Hel d: Petitioner received taxable income during
1999 and 2000, and a portion thereof is subject to
sel f-enpl oynent tax. Sec. 861, |I.R C., and regul ations
t hereunder, do not exenpt his conpensation fromtax.

Hel d, further, petitioner is liable for the sec.
6651(a)(1), I.R C, addition to tax for failure tinely
to file income tax returns for each of the years in
i ssue.

Hel d, further, petitioner is liable for the sec.
6654, |.R C., addition to tax for failure to pay
estimated tax for the year 2000.

Greg Ason, pro se.

Caneron M MKesson, for respondent.




VEMORANDUM OPI NI ON

WHERRY, Judge: This case is before the Court on cross-
nmotions by the parties for summary judgnent pursuant to Rul e
121.* The instant proceeding arises fromnotices of deficiency
in which respondent determ ned the follow ng deficiencies and

additions to tax with respect to petitioner’s Federal incone

t axes:
Additions to Tax
Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
1999 $4, 107 $427. 25 - -
2000 9,772 1, 908. 50 $395. 08

After a concession by respondent with respect to 2000, the
recal cul ated anobunts for the deficiency, section 6651(a) addition
to tax, and section 6654 addition to tax for that year are
$6,921, $1,195.75, and $242.81, respectively. The issues for
deci sion are:
(1) Whether petitioner received taxable income during 1999
and 2000, a portion of which is subject to self-enploynent tax;
(2) whether petitioner is liable for the section 6651(a)(1)
addition to tax for failure tinely to file incone tax returns for

each of the years at issue; and

1 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code of 1986 as anended and in effect for the
years in issue, and Rule references are to the Tax Court Rul es of
Practice and Procedure.
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(3) whether petitioner is liable for the section 6654
addition to tax for failure to pay estimated tax for 2000.

Backgr ound

During the taxable year 1999, petitioner received $18,521 in
wages from University Medical Center Corp. and $8,122 in
nonenpl oyee conpensation from Sout hwest Sl eep Di agnosti cs.
During the taxable year 2000, petitioner received wages of
$16, 719 from University Medical Center Corp. and nonenpl oyee
conpensation of $17,181 from Anerican Sl eep Di agnosti cs.
Petitioner did not file a Federal income tax return for 1999 or
2000.

On Septenber 12, 2003, respondent issued the underlying
noti ces of deficiency referenced above. The determ ned
deficiencies and additions to tax were conputed on the basis of
information returns submtted to the Internal Revenue Service by
third-party entities.

Petitioner’s petition challenging the notices of deficiency
was filed with the Court on Decenber 18, 2003, havi ng been
post mar ked Decenber 11, 2003, and reflected an address for
petitioner in Tucson, Arizona. The petition reflected
petitioner’s position that his income, being “donestic” and not
fromany taxable source identified by regulations, did not
constitute taxable incone. Respondent’s answer was filed on
February 4, 2004, and petitioner filed a reply, with nultiple

attachnents, on March 22, 2004. The attachnents set forth at
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sone length petitioner’s argunment that section 861 and
regul ati ons promul gated t hereunder excluded his inconme fromthe
definition of taxable incone.

After the pleadings were closed, petitioner on August 30,
2004, filed a notion for summary judgnent. Respondent then filed
an opposing notion for sunmary judgnent on Septenber 20, 2004,
and a response to petitioner’s notion on Septenber 23, 2004. On
Sept enber 30, 2004, a supplenent to respondent’s notion for
summary judgnent was filed, setting forth the adjusted
conput ations for the 2000 deficiency and additions to tax
engendered by respondent’s concession as to a portion of the
incone for that year. By order dated Septenber 21, 2004,
petitioner was directed to file any response to respondent’s
nmotion on or before October 1, 2004. Petitioner filed a response
largely reiterating the position expressed in his own notion.

Di scussi on

Rul e 121(a) allows a party to nove “for a summary
adjudication in the noving party’ s favor upon all or any part of
the legal issues in controversy.” Rule 121(b) directs that a
deci sion on such a notion shall be rendered “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any

ot her acceptable materials, together with the affidavits, if any,
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show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of |aw.”
The noving party bears the burden of denonstrating that no
genui ne issue of material fact exists and that he or she is

entitled to judgnent as a matter of law. Sundstrand Corp. v.

Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965 (7th
Cr. 1994). Facts are viewed in the light nost favorable to the
nonnovi ng party. |d. However, where a notion for sunmary

j udgnent has been properly nade and supported by the noving
party, the opposing party may not rest upon nere allegations or
denials contained in that party’s pl eadings but nust by
affidavits or otherwi se set forth specific facts show ng that
there is a genuine issue for trial. Rule 121(d).

| . Petitioner’s Mdtion for Summary Judgnment

Petitioner’s notion for summary judgnent sumrarizes his
position as foll ows:

this is what nust happen in order for there to be

t axabl e donestic inconme: 1)One nust receive a taxable
“itenf of incone (e.g. conpensation, interest, rents,
etc.) per 26 USC 88 61 and following. | stipulate that
my incone appears to be a taxable item 2) The “source
rul es” nust categorize the incone as donestic inconme
per 26 USC 8§ 861(a) and 26 CFR 8888 1.861-2 through
1.861-7. | stipulate that ny inconme appears to be
donestic. 3) The incone nust derive froma “specific
source or activity” which is taxable. M incone does
not appear to be derived froma taxable specific source
or taxable activity.

As to the third point enunerated, petitioner explained:
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There are specific rules (mainly in 26 CFR 88§
1.861-8) describing when donestic incone is

t axabl e (non-exenpt), and describi ng when
foreign incone is taxable. Those rules only
show i ncone to be taxable when derived from
certain specific sources and activities, all
of which are connected to international or
foreign commerce (including, anong other

t hings, foreigners receiving inconme fromthe
U S., and Anericans receiving certain foreign
incone). Those rules do not show the
donestic incone of nost Anericans to be

t axabl e.

As to the substance of petitioner’s notion, anal ogous
argunents prem sed on section 861 and the regul ati ons pronul gat ed
t hereunder have been repeatedly rejected. E.g., Takaba v.

Comm ssioner, 119 T.C 285, 294-295 (2002); WIlianms v.

Comm ssioner, 114 T.C 136, 138-139 (2000); Dashiell v.

Conmi ssioner, T.C. Meno. 2004-210; Corcoran v. Conm ssioner, T.C.

Memp. 2002-18, affd. 54 Fed. Appx. 254 (9th Cir. 2002). In

Wllianms v. Conm ssioner, supra at 138, for instance, the

t axpayer contended that his incone, because not fromany of the
sources listed in section 1.861-8(a), Inconme Tax Regs., was not
taxable. This Court observed:

Petitioner’s argunents are rem ni scent of tax-
protester rhetoric that has been universally rejected
by this and other courts. W shall not painstakingly
address petitioner’s assertions “wth sonber reasoning
and copious citation of precedent; to do so m ght
suggest that these argunents have sone col orabl e
merit.” Crain v. Comm ssioner, 737 F.2d 1417, 1417
(5th Cr. 1984). * * * [1d. at 138-139.]

Suffice it to say that we direct petitioner to this Court’s

recent detail ed explanation and analysis in Dashiell v.
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Commi ssi oner, supra, which explicitly addresses petitioner’s

contentions by pointing out, inter alia, that section 61
“prefaces its use of the word ‘source’ by the word ‘whatever’,
t hereby making the particular source of a U S. taxpayer’s incone

(and the incone sourcing rules of sections 861-865) irrelevant

for purposes of the definition of incone under section 61.”

Accordingly, the contentions raised in petitioner’s notion
do not provide a basis upon which summary judgnent may be granted
in his favor. W also caution petitioner that simlar argunents
have led to the inposition of penalties under section 6673 for

mai ntai ning frivol ous positions. E.g., Takaba v. Conmm ssioner,

supra at 295-296; WIllians v. Conmm ssioner, supra at 144;

Corcoran v. Conmm ssioner, supra. Petitioner is hereby forewarned

that any argunents pressed in the future should be carefully
tailored and limted to nonfrivol ous natters.

1. Respondent’s Mdtion for Summmary Judgnment

A. Defi ci enci es

Respondent determ ned that petitioner was |iable for
deficiencies generated by his failure to report and pay taxes on
i ncome earned in 1999 and 2000. As a general rule, the Internal
Revenue Code inposes a Federal tax on the taxable incone of every
individual. Sec. 1. Section 61(a) specifies that “Except as
ot herwi se provided”, gross incone for purposes of calculating

taxabl e i ncome neans “all incone from whatever source derived”.
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The scope of this definition is broad, typically reaching any

accretions to wealth. Conmm ssioner v. Schleier, 515 U S. 323,

327 (1995); Conm ssioner v. denshaw dass Co., 348 U S. 426

429-431 (1955). Anopng the itens expressly classified as incone
under section 61(a) is “Conpensation for services, including
fees, comm ssions, fringe benefits, and simlar itens”. Sec.
61(a)(1).

Petitioner conceded in signed stipulations that he received
wage i nconme during 1999 and 2000 in the anbunts of $18,521, and
$16, 719, respectively. He simlarly admtted that he received
nonenpl oyee conpensation of $8,122 in 1999 and $17, 181 i n 2000.
As previously indicated, petitioner’s argunents as to why this
income i s nontaxable are neritless. The Court concl udes that
petitioner is liable for incone tax deficiencies on the above
conpensation. Simlarly, given petitioner’s concession that the
$8, 122 and $17, 181 anmpunts constitute nonenpl oyee conpensati ons,
t hese anmobunts are subject to self-enploynent tax under section
1401.

B. Additions to Tax

Section 7491(c) places on the Comm ssioner the burden of
production regarding additions to tax. The burden with respect
to “reasonabl e cause, substantial authority, or simlar

provi sions” then shifts to the taxpayer. Higbee v. Conmm Ssioner,
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116 T.C. 438, 446 (2001). On the record presented in this case,
respondent has carried the requisite burden of production.
Section 6651(a) (1) inposes an addition to tax for failure to
file arequired return on or before the prescribed filing date,
unless it is shown that such failure is due to reasonabl e cause
and not due to wllful neglect. “WIIful neglect” denotes “a

conscious, intentional failure or reckless indifference.” United

States v. Boyle, 469 U S. 241, 245 (1985). “Reasonabl e cause”
correlates to “ordinary business care and prudence”. 1d. at 246
& n.4; sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.

Petitioner here conceded that he did not file a Federal
income tax return for 1999 and 2000. He has offered no
explanation for this failure beyond his frivol ous assertions that
his income was not subject to tax. The Court hol ds that
petitioner is liable for additions to tax under section 6651 for
both years in issue.

Section 6654 inposes an addition to tax for underpaynent of
estimated tax, subject to limted exceptions enunerated in
subsection (e). The record here reflects an underpaynent of
estimated tax for 2000 and does not reflect that any of the
referenced exceptions is applicable. Inposition of an addition

to tax under section 6654 is sustained with respect to 2000.
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To reflect the foregoing and the concession by respondent,

An appropriate order wll

be i ssued denvying petitioner’s

nmotion for summary | udgnent

and granti ng respondent’s

motion for summary judgnent as

suppl enented, and an

appropri ate deci sion,

i ncorporating respondent’s

concession, will be entered

for respondent.




