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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO Judge: Petitioner petitioned the Court to redeterm ne
respondent’s determ nation of a $182,636 deficiency in her 2000
Federal income tax and a $36, 459 accuracy-rel ated penalty under
section 6662(a) of the Internal Revenue Code as applicable to

2000. Followi ng petitioner’s concessions, we are left to decide
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whet her petitioner during 2000 received a $461, 709 distribution

froman individual retirenment account (IRA). W hold she did.
FI NDI NGS OF FACT

Sone facts were stipulated and are so found. The
stipulations of fact and the acconpanying exhibits are
incorporated herein by this reference. Petitioner resided in
Beverly Hlls, California, when her petition to this Court was
filed. She filed a 2000 Federal income tax return that did not
report any distribution received froman IRA. Prudenti al
Securities Inc. (Prudential) reported on a 2000 Form 1099- R,

Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc., that petitioner
had during 2000 received a taxable distribution of $461, 709. 19
froman IRA. Respondent in the notice of deficiency determ ned
t he sane (rounding the $461, 709. 19 to $461, 709).

Petitioner’s brother, Peter D. dson (A son), died on
Novenber 14, 1998. Wen he died, he owned an IRA held in
Prudential account nunber 004-R68371-N3 (O son’s account). The
assets in the IRA at the tinme of his death included 115,917
shares of the stock of Klever Marketing Inc. (Klever). dson, a
founder and director of Klever, received those shares on or
before March 4, 1998. The Kl ever stock certificate (certificate)
underlying those shares, nunber 6278, stated:

The shares represented by this certificate have not
been regi stered under the Securities Act of 1933. The
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shares have been acquired for investnent and may not be

offered, sold or otherwi se transferred in the absence

of an effective Registration Statenent for the shares

under the Securities Act of 1933 or a prior opinion of

counsel satisfactory to the issuer that registration is

not required under that Act.

Petitioner was the sole beneficiary of Ason’s account. Her
account at Prudential was nunbered JQS-027297-N3 (petitioner’s
account). On February 21, 2000, petitioner signed a 2-page
Prudential form (form entitled “Distribution Request”.
Prudential gave this formto its account hol ders who wanted to
request a distribution froma retirenment account. The form
signed by petitioner states on page one that (1) she is the
beneficiary of Ason’s account, (2) A son died, (3) she, on
account of O son's death, is requesting a distribution of al
anounts in Ason’s account in closure thereof, (4) these anounts
consi st of cash and securities, (5) these anpunts should be
distributed to petitioner’s account by way of a journal entry,
and (6) Prudential should not wthhold any Federal or State taxes
fromthis distribution. Page 2 of the formbears petitioner’s
signature and handwitten date of February 21, 2000, imrediately
bel ow t he foll ow ng statenent:

By signing here, | certify that the information

provided on this formregarding ny status with respect

to the | RA, SEP-1RA, SARSEP-|RA, SIMPLE IRA, ROTH | RA

or EDUCATION IRA involved and in all other aspects is

correct. | also certify that the action directed on

this formfully conplies with the terns of the

appl i cabl e I ndividual Retirenment Agreenent. |

acknow edge that the custodian is not responsible for
ascertaining the appropriateness of the distribution.
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Al so, ny Federal and State |Inconme Tax w thhol di ng

el ection is applicable to any subsequent distribution

until it is revoked by nme under the procedure

established by the custodian. | acknow edge sone

states require wthholding if Federal withholding is

elected. | also acknow edge that certain fees may be

charged to the account depending on the type of

distribution | have requested. | also acknow edge t hat

funds nmust be avail able for the requested gross

distribution to occur. |If you have any questions,

pl ease call your Financial Advisor * * * for details.

Prudential nmade the requested journal entry as of March 3,
2000, and on March 3, 2000, transferred 155,917 Kl ever shares
fromdson’'s account to petitioner’s account. Prudential val ued
t hese shares at $456, 481. 14 for purposes of the transfer.
Prudential also in March 2000 transferred $5,228.04 in cash from
A son’s account to petitioner’s account.® From March 3 to
Decenber 31, 2000, Prudential included the subject shares and
their value in petitioner’s account and issued to petitioner
statenents for that account show ng the same with an unexpl ai ned
notation “legal docunents pending”. The statenment for Decenber
2000 lists the total value of the subject shares at $43, 468. 88 as
of Decenber 31, 2000, and notes that petitioner had a $413,012. 26
unrealized | oss on those shares as of that date.

A transfer agent acts on behalf of an issuer of securities
to record the owners of those securities. The transfer agent for

Kl ever stock was Atlas Stock Transfer (Atlas). On Qctober 30,

! The amount of this cash and the val ue of the subject
shares total $461, 709. 19.
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2001, Klever notified Atlas that petitioner had recently asked it
tolift the restrictive legend as to the shares underlying
certificate nunber 6278 and to transfer those shares into the
street name of Prudential. On Novenber 28, 2001, in response to
this notification, Atlas cancelled certificate nunber 6278 and
issued in the street nane of Prudential certificate nunber 6980
with no restrictive legend. Street nanme securities are held by a
conpany such as Prudential for the benefit of its clients.
Securities held in street nanme may be placed into an individual’s
account and beneficially owned by the individual although the
owner listed in the transfer agent’s records is a street nane. A
transfer agent usually does not know the identity of the owner of
securities which are recorded in its records in street nane.
OPI NI ON

Respondent determ ned that petitioner received a $461, 709
di stribution during 2000. Respondent in support of that
determ nation focuses on the fact that petitioner, during 2000,
bot h aut horized the distribution and received it in her account.
Petitioner argues that she received no distribution during 2000.
Petitioner focuses on the fact that certificate nunber 6278 was
not changed during 2000 to reflect any change in the nane of the
underlying shares’ owner and that this certificate contained a

| egend that prohibited any transfer of the underlying shares
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unl ess regi stered or opined by counsel to be excepted from
registration

We agree with respondent that petitioner received the
subj ect distribution during 2000.2 Contrary to petitioner’s
assertion, the transfer of the subject shares fromd son’s
account to petitioner’s account, to be effective, did not require
that a new certificate be issued to reflect a change of nanme from
that of the owner shown on certificate nunber 6278. As the Court

noted in Meyer v. Conm ssioner, 46 T.C. 65, 106 (1966), revd. on

ot her grounds 383 F.2d 883 (8th Cir. 1967), the act of a transfer
agent in recording an ownership change in stock is a
“mnisterial, bookkeeping act”, and a change in stock ownership
may occur w thout any action by a transfer agent and w t hout

regard to whether new certificates are issued to reflect the

transfer. See also Corliss v. Bowers, 281 U S. 376, 378 (1930)
(“taxation is not so much concerned with the refinenents of title
as it is wth actual conmmand over the property taxed”); Byrne v.

Commi ssioner, 54 T.C 1632, 1639 (1970) (“an economc interest in

a corporation may arise although a certificate of stock
evi denci ng such interest has not yet been issued in the nane of

the owner”), affd. 449 F.2d 759 (8th Gr. 1971). Accord

2 W decide this issue without regard to which party bears
t he burden of proof. W note, however, that taxpayers generally
bear the burden of proof in this Court and that petitioner has
not asserted in her brief that respondent bears the burden of
proof in this case.
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Hel vering v. Rankin, 295 U S. 123, 127 (1935), where the Suprene

Court described stock transfers of the taxpayer, Turner, stating:
In none of these transactions did the broker

deliver to Turner, or Turner to the broker, any stock

certificate. No specific certificate of stock was ever

bought or sold by the broker for Turner; and none was
earmarked or allocated for himin any manner. The
purchases and sal es affecting his account were nmade

t hrough the nmedium of street certificates handl ed by

the broker; and the transactions were evidenced solely

by debits and credits in his account on the broker’s

books * * *

Petitioner’s assertion that she acquired the subject shares
only upon Atlas’s issuance of a new certificate is further eroded
by our finding that she was the one who in fact caused Atlas to
issue a new certificate. Petitioner’s ability to cause the
cancel l ation of certificate nunber 6278 and the issuance of
certificate nunber 6980 is indicative of her ownership of the
subj ect shares before Novenber 28, 2001, the date on which that
new certificate was issued. Wiile petitioner points the Court to
Rev. Rul. 81-158, 1981-1 C. B. 205, in search of a contrary
hol di ng, she construes that ruling too narrowmy. Although both
situations in the ruling do conclude that the transfer of stock
occurs when the transfer agent is directed to reissue shares in
t he name of the new owner, the ruling does not conclude, as
petitioner would have it be, that a transfer of stock may only
occur when a transfer agent receives such a direction.

Nor is it dispositive to our decision that certificate

nunber 6278 contained the referenced restrictive | egend. G ven
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the record before us, the dispositive facts of this case, as we
see it, are fourfold. First, petitioner intended to effect a
di stribution of the subject shares into petitioner’s account
during 2000. Second, she relayed that intent to Prudenti al
during 2000. Third, Prudential carried out that intent during
2000 by transferring the subject shares into petitioner’s
account. Fourth, petitioner during the last 10 nonths of 2000
knowi ngly enjoyed the benefit of the added val ue of those shares.
We hold for respondent.® Al argunents in this case have
been consi dered, and those argunents not discussed herein are

wi thout nerit or inapplicable to our decision.*

Deci sion will be entered

for respondent.

3 Petitioner’s request for a contrary holding is nost |ikely
driven by the fact that our holding neans that she is liable for
2000 Federal incone tax on the value of the subject shares at the
time of distribution, yet her recognition of any | oss realized as
to those shares is generally limted to $3, 000 per year.

4 Petitioner asserts that the value of the subject shares
must be di scounted because they were restricted shares which
could not be transferred publicly. Even if we were to assune
that petitioner is correct in her assertion that the subject
shares coul d not be transferred publicly, an assertion which may
actually be incorrect given the many exceptions set forth in rule
144 of the Securities Act of 1933, 17 C.F.R sec. 230.144 (2004),
for public transfers, we do not find (nor has petitioner pointed
us to) any evidence in the record upon which to determ ne such a
di scount.



