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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed.! The decision to be entered

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2002,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure. All nonetary anounts are
rounded to the nearest dollar.
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is not reviewable by any other court, and this opinion should not
be cited as authority.

Respondent determ ned a deficiency in petitioners’ Federal
inconme tax for the taxable year 2002 of $986. Hereinafter
references to petitioners individually are to M. Qup or Ms.

A up

The sole issue for decision is whether petitioners are
i abl e, under section 72(t), for the 10-percent additional tax on
an early distribution fromM. Qup’ s individual retirenent
account (IRA). W hold that they are.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.

At the tinme that the petition was filed, petitioners resided
i n Monongahel a, Pennsyl vani a.

In April 1995, M. O up purchased a townhouse in Ceci
Townshi p, Pennsylvania. The townhouse was M. QO up’s principal
residence fromApril 1995 to April 2003. At all relevant tines,
M. Oup was the sole owner of this townhouse.

Petitioners nmet in January 2000.2 At that tinme, Ms. Aup

had resided continuously with her parents in Mnessen,

2 At that time, Ms. Qup was 24 years ol d.
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Pennsyl vani a, since high school. Ms. OQup has not been enpl oyed
since 1998.

Petitioners were married on June 9, 2001. After their
marriage, Ms. Qup noved into the townhouse with M. Qup. In
2002, petitioners began | ooking for a primary marital residence
closer to Ms. AQup’'s famly.

On June 13, 2002, petitioners purchased a | ot at 231
Gal breath Drive, Mnongahel a, Pennsyl vania 15063 (Gal breath
home), and began construction of a single famly residence.
Petitioners were listed as joint owners on the property’ s title
as well as on the nortgage. The Gal breath honme was Ms. AQup’s
first owmership interest in real estate. Petitioners noved into
the Gal breath home in April 2003. Since then, petitioners have
mai nt ai ned the Gal breath honme as their first marital residence.

In 2002, M. O up wthdrew $20,617 fromhis IRA. He
received the IRA distribution fromJanus Mitual Funds. The
di stribution proceeds were used to pay the acquisition costs for
t he Gal breath hone.

Petitioners tinely filed a Form 1040, U.S. Individual |ncone
Tax Return, for 2002. On line 15b of their return, petitioners
reported the $20,617 distribution fromM. Qup’'s | RA as taxable
incone. Petitioners attached to their return, inter alia, Form
5329, Additional Taxes on Qualified Plans (Including I RAs) and

O her Tax-Favored Accounts. On the Form 5329, petitioners
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clainmed that $10,000 of the distribution was excluded fromthe
additional tax on early distributions under exception No. 1 (IRA
di stributions nade for purchase of a first hone, up to $10, 000).
Petitioners then reported on their return $1,061 for the 10-
percent additional tax conputed on the remaining distribution of
$10, 617.

In the notice of deficiency, respondent determ ned that
petitioners are liable for the 10-percent additional tax on the
entire distribution under section 72(t) because M. Qup is not a
first-time honebuyer

Petitioners filed a tinely petition wth the Court.
Paragraph 4 of the petition states in relevant part:

Petitioners filed form 5329 and excepted $10, 000 from

the “additional tax” due to construction of our hone.

Petitioners argunment is that the distributions were

used in the acquisition of a principal residence and

that the distributions were qualified first-tine

homebuyer distributions within the intent and nmeani ng

of section 72(t)(8).

D scussi on®

Cenerally, a distribution froman IRA is includable in the
distributee’s gross incone in the year of distribution under the
provi sions of section 72. Secs. 61(a)(9), 408(d)(1), (3); see

secs. 408(a), 4974(c)(4). Such distributions nmade prior to a

3 W decide the issue in this case without regard to the
burden of proof because the facts are not in dispute and the
issue is legal in nature. See generally sec. 7491(a); Rule
142(a); Hi gbee v. Conmm ssioner, 116 T.C. 438 (2001).
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taxpayer’s attaining the age of 59-1/2 that are includable in
inconme are generally subject to a 10-percent early w thdrawal tax
unl ess an exception to the tax applies. Sec. 72(t)(1).

As relevant herein, section 72(t)(2)(F) exenpts
distributions fromthe early withdrawal tax to the extent such
distributions are qualified first-time honmebuyer distributions.
See sec. 72(t)(2)(F), (8). The maxi nrum anount of a distribution
that nmay be treated as a qualified first-tinme honmebuyer
distribution is $10,000. Sec. 72(t)(8)(B). Any anmount of a
di stribution that petitioners received in excess of $10, 000
remai ns subject to the 10-percent additional tax required by
section 72(t). 1d.

A qualified first-tinme honmebuyer distribution is defined in
section 72(t)(8) (A as:

(A In general. -- * * * any paynent or

di stribution received by an individual to the extent

such paynent or distribution is used by the individual

* * * to pay qualified acquisition costs with respect

to a principal residence of a first-time honebuyer who

i's such individual, the spouse of such individual, or

any child, grandchild, or ancestor of such individual

or the individual’ s spouse.

As relevant herein, a first-tinme honebuyer neans any
i ndi vidual “if such individual (and if married, such individual’s
spouse) had no present ownership interest in a principal

resi dence during the 2-year period ending on the date of

acqui sition of the principal residence”. Sec. 72(t)(8)(D(i)(l).



- 6 -
The date of acquisition is the date on which construction of a
princi pal residence is comenced. Sec. 72(t)(8)(Dy(iii)(Il).

Petitioners contend that they qualify as first-tine
homebuyers within the intent and neani ng of section 72(t)(8).
Petitioners argue that Congress intended the statute to be
liberally construed such that in the case of a married coupl e,
the first-time honebuyer exception anal ysis nust consi der whet her
the “marital unit” is a first-tinme honmebuyer of its first
“marital residence”. It follows, in petitioners view, that they
qualify as first-tinme honebuyers as a marital unit because the
Gal breath hone is their first marital residence under section
72(t)(8). W disagree.

In interpreting a statute, we look first to the | anguage of
the statute, and we |l ook only to legislative history to |earn the
purpose of the statutory | anguage or to resolve anbiguities in

the statutory | anguage. Consuner Prod. Safety Commm. v. GIE

Sylvania, Inc., 447 U S. 102, 108 (1980). |If the |anguage of a

statute is plain, clear, and unanbi guous, the statutory |anguage
is to be applied according to its terns unless a literal
interpretation of the statutory |anguage would | ead to absurd

results. Robinson v. Shell Ol Co., 519 U S. 337, 340 (1997);

Consuner Prod. Safety Conmm. v. GIE Sylvania, Inc., supra; United

States v. Am Trucki ng Associ ations, 310 U S. 534, 543-544

(1940); Allen v. Comm ssioner, 118 T.C. 1, 7 (2002). A court,
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however, may depart fromthe plain | anguage of the statute only
by an extraordinary showi ng of a contrary congressional intent in

the legislative history. Garcia v. United States, 469 U S. 70,

75 (1984).

Petitioners’ argunent overl ooks the plain | anguage of
section 72(t)(8) (D). Section 72(t)(8)(D)(i) refers to a first-
time honmebuyer in the singular formas any individual. It
further provides that, in the context of an individual that is
married, such individual’s spouse also nust satisfy the first-
time honmebuyer test as an individual. It follows therefromthat
t he | anguage of section 72(t)(8)(D)(i) requires that both owners
of the property nust individually satisfy the first-tine
homebuyer test. |In other words, each individual honebuyer in a
marital unit must have had no prior ownership interest in a
princi pal residence. The legislative history of section
72(t)(8)(D) further supports this interpretation. According to
t he House and Senate reports: “The bill requires that the spouse
of the individual also neet this requirenent as of the date the
contract is entered into or construction commences.” S. Rept.
105-33, at 30-31 (1997), 1997-4 C.B. (Vol. 2) 1067, 1110; H
Conf. Rept. 105-220, at 381 (1997), 1997-4 C.B. (Vol. 2) 1457,
1851; H Rept. 105-148, at 338 (1997), 1997-4 C.B. (Vol. 1) 319,

660.
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Further, to broadly construe the statute such that the term
“principal residence” enconpasses a “first-tinme marital
resi dence” extends beyond the plain neaning of the statute.

There is no reference in the statutory | anguage or in the

| egi slative history indicating that Congress intended a different
analysis for a married couple purchasing their first marital

resi dence where one spouse has had an ownership interest in a
prior principal residence and the other spouse has not had an
ownership interest in a prior principal residence. |f Congress
had intended to create a separate analysis for the marital unit
purchasing its first marital residence, it could have easily done
so explicitly in section 72(t)(8)(D)

Petitioners ask the Court to construe the statute equitably
intheir favor. W decline to do so. Although we acknow edge
that petitioners used M. Aup’s IRA distribution for |audable
pur poses, we nust apply the | aw as Congress enacted it, absent
sone constitutional defect, and we may not rewite it. See

Comm ssioner v. Lundy, 516 U S. 235, 252 (1996).

Petitioners do not dispute that M. Qup individually is not
a qualified first-time honebuyer under section 72(t)(8)(D)
Therefore, we conclude that $20,617 of M. AQup’s IRA
distribution is subject to the additional tax under section

72(t). Accordingly, we sustain respondent’s determ nation.



- 9 -
We have considered all of the other argunents nade by
petitioners, and, to the extent that we have not specifically
addressed them we conclude that they are without nerit.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect our disposition of the disputed issues,

Deci sion will be entered

for respondent.




