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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Pursuant to section 6330(d),?! petitioner
seeks review of respondent’s determination to proceed with
collection of his unpaid 1980, 1981, 1993, 1996, 1997, 2002,

2003, and 2004 incone tax liabilities. The issue for decision is

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code.



- 2 -
whet her respondent may proceed with collection of the above-
menti oned unpaid inconme tax liabilities. W nust decide whether
petitioner submtted an offer-in-conpromse (OC) to respondent
during the collection hearing.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in New York.

Backgr ound

In 1954 petitioner graduated Phi Beta Kappa from Princeton
University. |In 1957 petitioner graduated from Harvard Law
School. After |law school, petitioner was enpl oyed by the | aw
firmof Cravath, Swaine & More, L.L.P

In 1978 petitioner becanme a nenber of the board of directors
of Brown Forman Corp. (Brown Forman). Petitioner served as a
menber of the board of directors of Brown Forman from 1978 unti
April of 2007.

As part of his role as a director of Brown Forman,
petitioner was awarded Brown Forman stock options each July from
1997 through 2006. Petitioner’s right to exercise each Brown
Forman option expires 10 years after the date of grant. |If
petitioner fails to tinely exercise an option, it |apses. Each

option granted petitioner the right to purchase a particul ar
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nunber of shares of Brown Forman comon stock. Each option had a
different exercise price based on the fair market value (i.e.,
the stock exchange trading price) of the stock on the date of the
award. Petitioner’s per-share exercise prices for the Brown

Forman stock options from 1997 through 2006 are as foll ows:

Stock Option Petitioner’s Option
Award Year Exercise Price

1997 $24. 56

1998 30. 63

1999 31.13

2000 25. 22

2001 34.17

2002 32.11

2003 39.23

2004 46. 58

2005 59.18

2006 172.40

! Respondent notes that although Exhibit 23-J indicates that
the exercise price for the 2006 options is $72.40 per share,
there apparently is an error in this calculation. The exercise
price shoul d be $63.87 per share ($148,565 (total option purchase
price)/ 2,326 (nunber of shares) equals $63.87 option exercise
price, not $72.40).

Petitioner is not required to pay cash up front in order to
exerci se the Brown Forman options. Rather, petitioner can “net
exercise” the options, receiving cash equal to the excess of the
fair market value of the stock at the tinme of exercise over the

option exercise price.



Col |l ecti on Notices

On June 16, 2005, respondent sent petitioner a Notice of
Federal Tax Lien Filing and Your Right to a Hearing under |I.R C
6320 (lien notice) with respect to petitioner’s outstanding
incone tax liabilities for the taxable years 1993, 1996, 1997,
2002, and 2003.

On July 1, 2005, respondent sent petitioner a Final Notice--
Notice of Intent to Levy and Notice of Your Right to a Hearing
(levy notice) relating to petitioner’s outstanding incone tax
liabilities for the taxable years 1993, 1996, 1997, 1998, 1999,
2000, 2001, 2002, and 2003.

On or about July 15, 2005, petitioner submtted to
respondent a Form 12153, Request for a Collection Due Process
Hearing, in response to the lien notice and the levy notice
(hearing request). Respondent treated the hearing request as a
tinmely request for a collection hearing for all the taxable years
in both the lien notice and the levy notice with the exception of
1998, 1999, 2000, and 2001.°2

On August 29, 2005, respondent sent petitioner a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a

Hearing relating to petitioner’s outstandi ng i ncone tax

2 Petitioner was granted an equival ent hearing relating
to taxabl e years 1998, 1999, 2000, and 2001 as he received prior
lien and I evy notices for those years and did not tinely request
a collection hearing.
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liabilities for the taxable years 1980, 1981, and 2004 (second
| evy notice).

On Septenber 14, 2005, respondent received petitioner’s Form
12153 for taxable years 1980, 1981, and 2004 relating to the
second | evy noti ce.

Wth respect to taxable years 1993, 1996, 1997, 2002, and
2003, as of July 1, 2005, petitioner’s outstanding incone tax
liabilities were $265,060. 77, $272,029.71, $151, 259. 14,
$48, 769. 89, and $51,518, respectively. Wth respect to taxable
years 1980, 1981, and 2004, as of August 29, 2005, petitioner’s
outstanding incone tax liabilities were $6, 234, 617. 69,
$3, 880, 264. 45, and $8,826. 11, respectively.® Accordingly, as of
Sept enber 2005 petitioner’s outstanding incone tax liabilities

for the years at issue totaled approximately $11 mllion:

Year Anpunt
1980 $6, 234, 617. 69
1981 3, 880, 264. 45
1993 265, 060. 77
1996 272,029.71
1997 151, 259. 14
2002 48, 769. 89
2003 51, 518. 00
2004 8,826.11
Tot al 10, 912, 345. 76

Petitioner did not challenge the amount of his underlying tax

l[iabilities during the collection hearing.

8 The tax liabilities relating to 1980 and 1981 stemmed
frompetitioner’s involvenment in tax shelters.
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Petitioner’'s Desire To Enter Into an Ofer-in-Conpronise

Fromthe tine that petitioner received the collection
notices fromrespondent, it was petitioner’s intention to resolve
his tax liabilities at issue through an OC In 2005 petitioner
was generally famliar wwth O Cs, and he believed that an O C was
the only way for himto satisfy the liabilities at issue.

On Decenber 8, 2005, petitioner submtted to respondent a
Form 433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndividuals. Petitioner reported that his gross
nonthly income was $10,337. Petitioner clained nonthly Iiving
expenses of $8, 635.

On the Form 433-A petitioner |listed 25,275 options in Brown
Forman stock as an investnment. Form 433-A requests the current
val ue (the amount the asset could be sold for that day) of the
investnments listed. Petitioner did not |list the current val ue of
the Brown Forman options. Instead, petitioner stated that “The
value of the options is indeterm nate because their value is
contingent upon the market price of the underlying stock which
fluctuates daily.”

On March 22, 2006, a face-to-face collection hearing was
hel d between petitioner’s counsel and Settlenment Oficer Robert
J. Fernandez (SO Fernandez). During the face-to-face hearing the

parties first discussed petitioner’s desire to submt an OC, and
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petitioner’s counsel indicated that petitioner was willing to
exercise his Brown Forman stock options to fund an O C

After the March 22, 2006, face-to-face collection hearing,
petitioner’s counsel and SO Fernandez continued the collection
hearing via tel ephone and correspondence. SO Fernandez requested
docunents and information frompetitioner to determ ne whether
petitioner was eligible to submt an OC (e.g., proof that
petitioner was current with his filing and paynent requirenents).

By a letter dated April 13, 2006, petitioner’s counsel sent
information to SO Fernandez in response to his requests,

i ncludi ng copies of (1) petitioner’s Form 1040, U.S. I ndividual
| ncone Tax Return, for 2004; (2) cancel ed checks in paynent of
petitioner’s Federal, State and |ocal estimated taxes for 2005;
and (3) a letter fromBrown Forman confirm ng that petitioner’s
position as a director of the conpany would end on April 30,
2007.

On July 14, 2006, petitioner’s counsel sent SO Fernandez a
| etter which contained, inter alia, a detailed discussion of the
grant, terns, and operation of petitioner’s Brown Forman stock
options. Petitioner was heavily involved in the preparation of
the July 14, 2006, letter. The letter proposed exercising sone
of the options to fund an O C.

In the July 14, 2006, letter, petitioner proposed to

exercise his Brown Forman options for years 1997 through 2003.
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The cl osing price of Brown Forman stock on July 13, 2006 (the day
before the letter), was approximately $70 per share.* Using a
price of $70 per share, petitioner calculated that the exercise
of these options would result in ordinary inconme of approximtely
$776,500. Petitioner estimted that he woul d owe Federal incone
taxes of $271,775 and State and | ocal inconme taxes of $93,180 on
this income. Thus, petitioner determ ned that the net proceeds
fromthe exercise of the options for 1997 through 2003, after al
taxes were paid, would be approxi mtely $412, 000.

In the July 14, 2006, letter, petitioner suggested that he
pay respondent $125,000 fromthe exercise of the Brown Fornman
options for 1997 through 2003 in order to settle his outstanding
$11 mllion debt. Further, petitioner stated that respondent
shoul d accept this anmpbunt to account for the fact that

(1) the Options are nothing nore than a potential asset

that are valueless to both M. O Neil and the IRS if he

does not exercise them (ii) the Options are not

mar ket abl e and can be only exercised by M. O Neil;

further, the Options cannot be seized, sold, pledged or

hypot hecated; (iii) the value of the Options in the

future is wholly unknown and unknowabl e; the price of

the [Brown Fornman stock] could go down in the years to

cone, thereby rendering it uneconomcal for M. O Neil

to exercise the Options; and (iv) the receipt of tax

dollars today fromthe exercise of the Options has a
present value to the IRS

4 At the tine the collection hearing was conducted, and as
of the date of trial, the fair market value for the Brown Forman
stock still was approximately $70 per share.
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Petitioner, rather than his counsel, established the figure of
$125, 000. However, petitioner was willing to negotiate this
figure wth respondent and pay a greater anmount in order to reach
an agreenent on an O C.

The July 14, 2006, letter was signed by petitioner’s
counsel, not petitioner. This letter was not signed under
penal ties of perjury and was not acconpani ed by a $150 check for
t he application fee.

Wi |l e petitioner and SO Fernandez were discussing a possible
O C, Congress enacted the Tax |Increase Prevention and
Reconci liation Act of 2005, Pub. L. 109-222, sec. 509(a) and (d),
120 Stat. 362, 364 (2006), which anmended section 7122 by adding a
new subsection (c) requiring a 20-percent downpaynent for a | unp-
sum O C made on or after July 16, 2006

As of Decenber 7, 2006, petitioner had not filed an O C
That sanme day petitioner’s counsel informed SO Fernandez that he
woul d “check his records to be sure, but he feels he did not send
[an O C in.” SO Fernandez indicated that because petitioner had
not yet submtted an O C, petitioner would be required to include
a 20-percent deposit with an OC.

On March 8 and 13, 2007, SO Fernandez inforned petitioner’s
counsel that a 20-percent deposit was required for all O Cs under

t he new section 7122(c)(1)(A)(i). SO Fernandez requested that
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petitioner provide himwth a copy of one of the Brown Fornman
option agreenents.

On March 23, 2007, petitioner’s counsel informed SO
Fernandez that petitioner was willing to make a paynent of
$25,000--i.e., 20 percent of $125,000 (petitioner’s estimate of
an acceptable O C). Petitioner’s counsel also sent SO Fernandez
a copy of the Brown Forman “Non-Enpl oyee Director’s Nonqualified
Stock Option Award” granted to petitioner on July 22, 2004. Al
of the Brown Forman options that had been awarded to petitioner
were substantially simlar in formto the 2004 option except for
the grant dates, expiration dates, nunber of shares, and the
prices per share, which varied. These options could not be sold,
transferred, pledged, assigned, or otherw se hypot hecat ed.

On May 9, 2007, SO Fernandez acknow edged recei pt of the
2004 option agreenent and requested that petitioner provide SO
Fernandez by May 31, 2007, with a schedule of all of the options
that petitioner was awarded for 1997 through 2006. SO Fernandez
requested that the schedul e i nclude the nunber of shares and the
exercise price (price per share) covered by each option contract.
SO Fernandez stated in this letter that a schedule of the
options, rather than the individual option contracts, was
sufficient for himto evaluate the nerits of petitioner’s

proposed O C.
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On May 10, 2007, petitioner’s counsel sent SO Fernandez the
request ed schedul e of petitioner’s Brown Forman options. The
schedul e i ncluded, inter alia, the nunber of shares per option
award and the exercise price (price per share).®

After review ng the schedul e of options, SO Fernandez’s
prelimnary finding was that petitioner’s net realized equity
(NRE) in all of petitioner’s Brown Fornman options was $617, 524.
He found that the 25,275 Brown Forman shares for which petitioner
had options had a fair market value of $1,769, 250, using the $70-
per-share fair market value petitioner’s counsel asserted in the
July 14, 2006, letter. |In reaching the NRE, SO Fernandez
cal cul ated that petitioner’s cost of exercising the options (the
exercise price times the nunber of shares) would be $680, 331 and
subtracted that amount fromthe $1, 769, 250 fair market val ue of
the Brown Forman stock. 1In reaching his NRE amount, SO Fernandez
al so deducted petitioner’s estinmated Federal, State, and | ocal
taxes of $471,395 fromthe $1, 769,250 fair market value of the
Brown Forman stock. SO Fernandez found no | egal authority or
adm ni strative guidance to support petitioner’s counsel’s

argunment that the NRE should be di scounted.

5 This schedule lists a total of 27,601 options. However,
the parties consistently referred to there being 25,275 options
(with the exception of the stipulation of facts, where the total
of 25,274 appears to be a typo). For conveni ence, we presumnme
that petitioner had the option to purchase 25,275 shares of Brown
Forman stock at the tinme of the collection proceedings.
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On May 22, 2007, SO Fernandez told petitioner’s counsel that
he could find no basis under the Internal Revenue Manual (IRM
for reducing the NRE of the options bel ow $617, 524.

On June 8, 2007, SO Fernandez called petitioner’s counsel
and | eft a voice mail nessage, the substance of which SO
Fernandez recounted in his activity records as follows: “Called
the rep. and left a voice nail nmessage on his voice nmail to the
effect that | did not believe that an offer could succeed if the
taxpayer did not offer his conplete equity mnus the tax
consequences. | nentioned that | had discussed this concept with
the ATM [ Appeal s Team Manager].”

On June 18, 2007, SO Fernandez spoke with petitioner’s
counsel, the substance of which SO Fernandez recounted in his
activity records as follows: “Rep. called and | finally spoke to
himin person. He agreed that there is no support in the IRMfor
reduci ng the value of the options outside of the tax
consequences”. SO Fernandez advi sed petitioner’s counsel that
petitioner had sufficient inconme to neet his nonthly expenses and
that he could Iiquidate the Brown Forman options and nake
paynents to reduce his bal ance.

Throughout the 15 nonths when petitioner’s case was assi gned
to SO Fernandez, petitioner’s counsel and SO Fernandez had
several serious, focused, and neani ngful discussions regarding

petitioner’s desire to enter into an O C and how petitioner
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proposed to fund one. Petitioner’s intention to submt an OC
for the years at issue was the only collection alternative
di scussed by petitioner’s counsel and SO Fernandez at the March
22, 2006, face-to-face collection hearing and in the 15 nonths
thereafter (i.e., during the collection hearing) until the notice
of determ nation was issued.

Petitioner understood and agreed that, if and when required,
he woul d need to pay a $150 processing fee and subnmit a Form 656,
Ofer in Conpromse. He did neither, nor did he submt a 20-
percent nonrefundabl e deposit. Petitioner considered the Form
656, the 20-percent deposit, and the $150 processing fee to be
m ni sterial aspects (procedural formalities) of an O C that could
be addressed if and when petitioner and respondent reached an
agreenent as to the anount of the A C

Noti ce of Determ nation

On or about July 5, 2007, SO Fernandez issued the notice of
determ nation to petitioner, stating his position that the NRE of
the options was $617,524. The notice of determ nation further
stated in rel evant part:

The I nternal Revenue Manual provides no support for
reduci ng the value of an asset of this type nerely
because of the inherent difficulty in collection from
it. The starting point for determ ning whether an

of fer can be accepted is the taxpayer’s net equity in
all of the assets. There is no provision for taxpayers
to retain part of their equity outside of an Effective
Tax Adm nistration offer. The facts and circunstances
in this case would not justify an offer under Effective
Tax Adm nistration. Therefore, in order for an offer
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to be seriously considered, the net equity in the
options nust be the starting point.

Under the heading of “Collection Alternatives Ofered by
Taxpayer” the notice of determnation also stated: *“You
expressed a desire to offer $125,000, but you have not formally
submtted an offer.”

OPI NI ON

Section 6320(a) (1) provides that the Secretary shall furnish
t he person described in section 6321 with witten notice (i.e.,
the hearing notice) of the filing of a notice of |ien under
section 6323. Section 6320(a) and (b) further provides that the
taxpayer may request admnistrative review of the matter (in the
formof a hearing) within a 30-day period. The hearing generally
shal | be conducted in a manner consistent with the procedures set
forth in section 6330(c), (d), and (e). Sec. 6320(c).

Section 6330(a) provides that the Secretary shall furnish
taxpayers with witten notice of their right to a hearing before
any property is |levied upon. Section 6330 further provides that
the taxpayer may request adm nistrative review of the matter (in
the formof a hearing) within a 30-day period. Sec. 6330(a) and
(b).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,

chal l enges to the appropriateness of the Comm ssioner’s intended
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collection action, and alternative neans of collection. Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). Wwere the validity of the underlying tax
l[itability is not at issue, we review the Comm ssioner’s

determ nati on for abuse of discretion. Sego v. Conmni Ssioner,

supra at 610.

An O C was the only issue petitioner’s counsel and SO
Fer nandez di scussed during the collection hearing. Accordingly,
the crux of this case is whether petitioner submtted an OC to
respondent during the collection hearing. To decide this we | ook
to the relevant statute and regul ati ons.

Section 7122(a) authorizes the Comm ssioner to conprom se a
taxpayer’s outstanding liabilities. The regulations and
procedures under section 7122 provi de the exclusive nethod of

ef fecting a binding nonjudicial conprom se. Laurins v.

Conmm ssi oner, 889 F.2d 910, 912 (9th Cr. 1989), affg. Norman v.

Conmi ssioner, T.C. Menp. 1987-265; Shumaker v. Conm ssioner, 648

F.2d 1198, 1199-1200 (9th Cir. 1981) (citing Botany Wrsted MIIs

v. United States, 278 U S. 282, 288-289 (1929)), affg. in part,

revg. in part and remandi ng per curiamon other grounds T.C
Meno. 1979-71.
Section 301.7122-1(d), Proced. & Adm n. Regs., provides:
An offer to conpromse a tax liability pursuant to
section 7122 nust be submtted according to the

procedures, and in the form and manner, prescribed by
the Secretary. An offer to conpromse a tax liability
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must be made in witing, nust be signed by the taxpayer
under penalty of perjury, and must contain all of the
i nformation prescribed or requested by the Secretary.

* * %

See Nash v. Commi ssioner, T.C Mno. 2008-250; Harbaugh v.

Commi ssioner, T.C Menp. 2003-316; see al so Wagner V.

Commi ssioner, T.C Menp. 1990-443 (“conprom se agreenents under

section 7122 are required to be in witing”); Prakash v.

Commi ssioner, T.C Menp. 1990-106 (sane); Foulds v. Conm ssioner,
T.C. Meno. 1989-29 (sane).
An O C nust be submtted on a special form prescribed by the

Secretary. Riederich v. Conm ssioner, 985 F.2d 574 (9th Gr.

1993), affg. wi thout published opinion T.C. Meno. 1991-164;

Laurins v. Comm ssioner, supra at 912. Section 601.203(b),

St atenent of Procedural Rules, identifies Form 656 as the form
required for an O C

O fers in conprom se are required to be submtted on
Form 656, properly executed, and acconpani ed by a
financial statement on Form 433 (if based on inability
to pay). Form656 is used in all cases regardl ess of
whet her the anmount of the offer is tendered in full at
the time the offer is filed or the anmount of the offer
is to be paid by deferred paynent or paynents. * * *

See also Godwin v. Comm ssioner, T.C Meno. 2003-289 (“Taxpayers

who wi sh to propose an offer in conprom se nust submt a Form
656, O fer in Conpromse”), affd. 132 Fed. Appx. 785 (11th G

2005); Ringgold v. Comm ssioner, T.C. Menp. 2003-199 (“settlenent

of tax liabilities for less than the anpbunt owed requires the

conpl eti on of Form 656”).
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Petitioner did not submt a Form 656 or any other witing
made under penalties of perjury to conprom se his tax
ltabilities. Furthernore, petitioner admtted that he did not
submt the 20-percent downpaynent required by section
7122(c)(1) (A (i). As petitioner’s counsel stated, SO Fernandez
and petitioner’s counsel were discussing, considering,
eval uating, and negotiating an OC. Petitioner’s counsel further
stated that once an anount was agreed to, if it was agreed to,
the “formalities” would have been acconplished. This never
happened, and the “formalities” of submtting an O C were never
acconpl i shed.

As petitioner did not submt a witten OC to respondent, we

cannot find that a valid conprom se was nade. See Harbaugh v.

Conmi ssioner, supra; Ringgold v. Commi SSioner, supra

(“petitioners did not submit an offer in conprom se on the
appropriate form(i.e., Form656)”). Admnistrative negotiations
regardi ng conprom se of a tax liability are not bindi ng agai nst
either party and not enforceable w thout conpliance with section

7122. Rohn v. Conmi ssioner, T.C. Mnop. 1994-244.

Petitioner’s intention to submt an OC for the years at
issue was the only collection alternative proposed by petitioner
and di scussed by petitioner’s counsel and SO Fernandez at the
conference on March 22, 2006, and in the 15 nonths thereafter

(i1.e., during the collection hearing) until the notice of
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determ nation was issued. Accordingly, the settlenent officer
did not abuse his discretion in failing to consider an O C that

petitioner never nade.® See Kindred v. Comm ssioner, 454 F.3d

6 First, we note that SO Fernandez was not obligated to
propose a counteroffer. See Fargo v. Conm ssioner, 447 F.3d 706,
712-713 (9th CGr. 2006), affg. T.C. Meno. 2004-13. Second,
assum ng arguendo that petitioner had submtted an O C for
$125, 000 on Form 656 and t he 20-percent downpaynent, it would not
have been an abuse of discretion for the settlenent officer to
reject such an A C.

We do not conduct an independent review of what woul d be an
acceptable OC. Mrphy v. Comm ssioner, 125 T.C 301, 320
(2005), affd. 469 F.3d 27 (1st Cir. 2006). Instead, the extent
of the Court’s reviewis to determ ne whether the decision to
reject the OC was arbitrary, capricious, or wthout sound basis
in fact or law. |1d. at 308; see Wodral v. Conm ssioner, 112
T.C. 19, 23 (1999).

Regul ations inplementing sec. 7122 set forth three grounds
for the conprom se of a liability: (1) Doubt as to liability,
(2) doubt as to collectibility; and (3) pronotion of effective
tax adm nistration. The validity of the underlying tax liability
is not at issue; accordingly, petitioner could not have sought an
O C for doubt as to liability. Petitioner could not pay his
l[tability in full; accordingly, petitioner could not have sought
an O Cto pronpte effective tax admnistration. See sec.
301. 7122-1(b)(3), Proced. & Adm n. Regs.

CGenerally, an O C based on doubt as to collectibility wll
be acceptable only if the offer reflects the reasonable
collection potential (RCP). Mirphy v. Comm ssioner, supra at
309. A taxpayer’s RCP is cal cul ated by addi ng together the
taxpayer’s NRE and future incone. Lemann v. Conm ssioner, T.C
Menmo. 2006- 37.

SO Fernandez conputed that petitioner’s NRE was $617, 524.
Petitioner determ ned that the NRE of the options for 1997
t hrough 2003 was approxi mately $412, 000. Both of these figures
are considerably nmore than $125, 000.

Because an O C for $125,000 was less than the RCP, an O C
for $125,000 woul d be unaccept abl e under the Conm ssioner’s
(continued. . .)
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688, 696 (7th GCr. 2006) (stating that “Wthout an actual offer
in conprom se to consider, it would be nost difficult for either
the Tax Court or this court to conclude that the appeals officer

m ght have abused his discretion”); Kendricks v. Conm Ssioner,

124 T.C. 69, 79 (2005) (holding that because “there was no offer
in conprom se before Appeals, there was no abuse of discretion in
Appeal s’ failing to consider an offer in conprom se”); Huntress

v. Comm ssioner, T.C Meno. 2009-161 (citing Nelson v.

Commi ssioner, T.C Menp. 2009-108, which held that Appeals did

not abuse its discretion in sustaining a |lien when a taxpayer

requested an O C generally but had not prepared one); WIllians v.

Conmi ssioner, T.C. Menp. 2009-159.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not

menti oned above, we find themto be irrelevant or without nerit.

5C...continued)
procedures and it would not have been an abuse of discretion to
reject such an O C. See Murphy v. Conmm ssioner, supra at 321
Lemann v. Conm ssioner, supra; see also McC anahan v.
Commi ssioner, T.C. Menp. 2008-161. Wen a settlenent officer has
foll owed the Comm ssioner’s guidelines to ascertain a taxpayer’s
RCP and rejected the taxpayer’s collection alternative on that
basis, we have found no abuse of discretion. Lenann v.
Conmm ssi oner, supra (and cases cited therein). Furthernore, it
is not an abuse of discretion to reject an O C that bears no
relationship to a taxpayer’s ability to pay according to his own
cal cul ations. Hubbart v. Conm ssioner, T.C Meno. 2007-26, affd.
in part and vacated in part sub nom Keller v. Conmm ssioner, 568
F.3d 710 (9th G r. 2009); Hawkins v. Conmm ssioner, T.C Meno.
2005- 88.




To reflect the foregoing,

Deci sion will be entered

for respondent.




