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MVEMORANDUM OPI NI ON

HOLMES, Judge: Cecilia Shao transferred stock to Derivium
Capital in 2001 and received noney in return. The Conm ssioner
calls this a sale. But Shao calls it a nonrecourse | oan secured
by her stock, because Derivium prom sed her that she coul d get
her stock back if she repaid the |oan after three years.

Derivium however, was not what it appeared. |Instead of hedging
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the upside risk that it was taking on--which is what Derivium
said it was doing--Deriviumsinply sold Shao’ s stock al nbst as
soon as it could. The firmeventually went bankrupt and is

wi dely reported to have been a Ponzi schene. |In Calloway v.

Comm ssioner, 135 T.C. ___ (2010), we held that one of Deriviums

custoners sold his stock when he transferred it to Deriviunms
control

In this case, we consider whether Shao, unlike Calloway, can
avoid the penalty that the Conmm ssioner has asserted agai nst her.

Backgr ound

| . Shao

The facts in this case are largely uncontested. Cecilia
Shao noved to California from Taiwan as a child and did well in
school, earning a degree in cultural anthropology fromthe
University of California, Santa Barbara in 1993. After coll ege,
she put her degree to work in a nuseum but quickly began | ooking
for better (or at |east better paying) jobs—first at a finance
conpany, and in 1996 as an adm nistrative assistant for Veritas
Software Corporation. This was the start of the dot-com boom
and Veritas offered each new enpl oyee an initial stock grant and
then nore stock after each nerit review. Shao didn’'t have any
experience with stocks, and so she did what was “like a default”
for Veritas enpl oyees— she opened an account with E*trade because

it adm nistered Veritas's nerit grants and enpl oyee stock option
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program Now that she was working in the high-tech industry and
had stock options, Shao deci ded she needed to hire sonmeone to
prepare her tax returns, so she turned to a firm naned Wade
Fi nanci al .

Shao rose at Veritas, ultimtely becom ng a contracts
adm nistrator in the |legal departnent. Over the next few years,
she accumul ated nore than 6,000 shares of Veritas stock in her
E*trade account and saw it as a source of inconme for retirement—-
her nest egg. But at sone point she needed noney to buy a car
and began | ooking for ways to unlock her stock’s val ue w t hout
selling. Shao turned to a certified financial planner nanmed
Jovita Honor for advice. Honor worked at Wade Financial and al so
prepared Shao’s taxes. Honor suggested using a margin | oan, so
Shao signed up for one with E*trade.

Mar gi n-1 oan brokers offer stockholders a | oan worth sone of
their stocks’ value, but usually require that the remaining val ue
not fall below a certain limt, or margin. |If the stock val ue
falls too low to cover the margin, the stockhol der has to deliver
nore col lateral or pay back part of the |oan to keep the broker
secured. This makes a margin |oan risky.

Shao’ s stock increased in value fromless than $60, 000 to
upwar ds of $360, 000 by July 2001. But Shao was still riding the
dot - com bubbl e when it began to | eak--Veritas stock began to sink

in early 2001. Shao, |ike many who didn’t know the bubble was a
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bubbl e, m stook the decline for a tenporary correction, and
didn’t want to sell her nest egg. But at this point Shao al so
wanted to buy a hone and needed cash for a downpaynent, so she
asked Honor about options with | ower risk.

Honor thought she had found sonmething better for her clients
I i ke Shao--she di scovered a South Carolina conpany called
Derivium Capital, LLC. Deriviumoffered what it called |oans
worth 90 percent of a stock’s value, with interest usually set at
9.5 or 10.5 percent, and a termof tw to five years. The |oans
wer e nonrecourse, neaning that if a borrower didn't repay,
Deriviumwould not have to return the stock or its equivalent to
the borrower, but couldn’t sue for any unpaid balance. And
unli ke E*trade’s | oans, the Deriviumloans had no margin
requi renents. Deriviumboasted to its potential clients that it
coul d make these | oans because it had a sophisticated hedgi ng
strat egy.

Honor recomrended a Deriviumloan to neet Shao’ s objectives,
and Shao agreed. The |loan was for three years at 10.5 percent
interest. It was nonrecourse, and at the end of the term |eft
her with three choices. She could retrieve her stock by repaying
the loan plus interest, surrender the stock, or put off a final
decision by renewing the |oan. But renewing the | oan wasn’t

cheap--she woul d have to pay a fee of 4.5 percent of the original
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val ue of her stock if its price had fallen.! During the period
covered by the loan, Deriviumreserved the right to “assign,
transfer, pledge, repledge, hypothecate, rehypothecate, |end,
encunber, short sell, and/or sell outright sone or all of the
securities,” wthout notice to Shao. Shao waived her rights to
recei ve many of the benefits of the stock during the termof the
| oan, and she could not prepay. She did keep the right to
recei ve any dividends, which Deriviumpromsed to credit against
the interest she owed—- but since her stock didn’t pay dividends,
she never paid interest under this provision. At the end of the
| oan term Shao could repay the | oan and get back “the same nunber
of shares of the sanme securities received as collateral,” which
woul d “reflect any and all stock splits, conversions, exchanges,
mergers, or other distributions, except dividends credited toward
interest due.” Shao believed that the only difference between
Derivium s deal and her E*trade margin account was that she
wasn’t subject to margin calls with Derivium

Shao and Derivium s president, Charles Cathcart, signed the
Mast er Agreenent on June 27, 2001. That sanme day, Shao asked

E*trade to transfer her Veritas shares and the associated margin

! The renewal fee in Calloway v. Commi ssioner, 135 T.C.
(2010), was a percentage of the bal ance due at maturity, but
Shao’ s docunents show that the renewal fee Derivium charged her
was a percentage of the collateral value at the beginning of the
loan term This appears to be the only difference between the
structure of these two Deriviumdeals and it doesn’'t affect our
anal ysi s.
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debt to Derivium s account at First Union Securities. On July 5,
Deriviumconfirnmed the anount of the E*trade margin debt it would
accept when the shares were transferred. Deriviumgot Shao's
shares on July 6. On July 9, Deriviumsold the Veritas stock--
wi t hout Shao’s know edge--in several sales rangi ng between $57. 20
and $57.99 a share. That sanme day, Derivium sent Shao a
“Val uation Confirmation,” letting her know that the precise
“hedged val ue” of her stock was $361, 980. 60, and that after
accounting for the existing debt fromher E*trade margin | oan,
she woul d receive $138,081.43 cash via wire transfer. Shao got
the | oan proceeds on July 11. Deriviumgot the noney fromthe
Veritas stock sale on July 12.

Consi stent with Shao’s understandi ng of the transaction,
Honor prepared Shao’'s 2001 tax return without reporting a sale of
the Veritas stock. Shao never received a Form 1099-B, Proceeds
from Broker and Barter Exchange Transactions, for the sale of the
securities, nor a Form 1099-C, Cancellation of Debt, and didn't
wi t hhol d any information from Honor.

During the loan’s term Deriviumsent Shao quarterly account
statenents reflecting the interest accrued, the bal ance of the
| oan, and the value of the shares. 1In June 2003, these quarterly
statenents began com ng from Bancroft Loan Processing, not
Derivium The change was apparent only in the very fine print at

the bottom of the statenents--Bancroft’s statenents otherw se
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| ooked identical to Deriviums. The 2003 year-end statenent and
all Shao’s later statenments cane from “Bancroft U S. Processing.”
And when the three-year termwas up, it was “Bancroft Ventures
Limted” that wote Shao to rem nd her that she could renew the
| oan. None of the statements fromthe various Bancroft entities
during the termof the first | oan showed a busi ness | ocation
other than the United States; they even listed a South Carolina
phone nunber.

Despite the halving of her stock’s value over the three-year
termof the |oan, Shao nonetheless paid the renewal fee of nore
t han $16, 000 to Bancroft Ventures in July 2004 to keep the | oan
alive. But tine and interest made this deal |ook doubtful to
sonmeone w thout Shao’'s optimsm |If she had repaid the | oan
instead of renewing it, she would have needed to send Bancroft
over $400,000 for stock worth only about $165,000. Shao, though,
still had hope and credibly testified that she renewed the | oan
t hi nki ng the market would rebound and she coul d redeem her stock
at the end of a second three-year term

The new Master Loan Financing and Security Agreenment which
Shao signed cane from Bancroft Ventures, Ltd., and prom nently
mentioned that BVL was a conpany based on the Isle of Man. The
provi sions of this agreenment were different fromthose of the
first one. For instance, Article 12 prohibited Shao from

granting any security interest in the collateral (which,
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remenber, had al ready been sold) superior to Bancroft’s interest
and required Bancroft to give Shao notice if it did certain
things wth her stock. The Loan Schedul e, however, preserved
Deriviums original rights to “assign, transfer, pledge,

repl edge, hypot hecate, rehypothecate, |end, encunber, short sell,

sell, sell outright and/or otherw se dispose of sonme or all of
the Collateral.” The Loan Agreenent Rider nmade it explicit that
“Borrower is the lawful owner of the Collateral.” It also

prom sed Shao that “All Collateral pledged for all Previous Loans
made to Borrower under Derivium Docunents has been in the custody
of Derivium as agent for BVL, or in the custody of BVL, and is
in the custody of BVL as at the date hereof * * * .7

About a week after renewi ng her | oan, Shao was laid off from
Veritas. She got a letter fromthe California Franchi se Tax
Board in July 2004 telling her the state was chal |l engi ng her tax
treatnent of the 2001 | oan proceeds.? 1In early 2005, she |earned
of problenms other Deriviumclients were having, and Bancroft sent
her a letter about sone issues it was experiencing. By this

poi nt, Honor had “dunped” Shao as a client, and Shao turned to a

2 The parties did not enter this letter into the record, so
we make no finding of fact regarding its contents beyond Shao’s
adm ssions at trial. However, we believe her testinony that the
letter was sent July 13, 2004. Shao renewed her |oan by witing
a check to Bancroft Ventures dated June 30, 2004, and a 2004
letter fromBancroft dates Shao’s new loan to July 11, 2004. W
therefore find as a matter of fact that Shao received the
Franchi se Tax Board letter after she renewed her | oan.
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man nanmed M. Nagy for additional tax advice.® Finally, in Apri
2005, the Conm ssioner sent Shao a notice of deficiency,
asserting that she had sold her Veritas stock in 2001. Shao
contested the notice of deficiency wwth a tinmely petition. She
was a Californian when she filed the petition, and we tried the
case in San Franci sco.

1. Derivium

To understand the Conm ssioner’s position, however, requires
sone understanding of Deriviunms history.* Charles Cathcart
started Derivium Capital in 1998 under the nane “First Security

Capital.” In re Derivium©Capital, LLC 380 Bankr. 392, 395

(Bankr. D.S.C. 2007). Cathcart, formerly enpl oyed as the chi ef
econom st for the eastern division of Ctibank, owned the conpany
with his son Scott and one Yuri Debevc. 1d. Together, they

mar ket ed 90-percent | oans during the peak of the dot-com bubble,

often targeting individuals with | owbasis stock that had

3 Al'though Shao didn't specify M. Nagy's first name, one
Robert Nagy was a defendant in an action to enjoin the pronotion
of tax-fraud schenes allegedly carried out by Derivium and
related entities. United States v. Cathcart, No. C 07-4762 (N. D
Cal., Sept. 12, 2008) (order denying defendant Nagy's second
request for a stay, severance, and venue transfer); United States

v. Cathcart, No. C 07-4762 (N.D. Cal., June 27, 2008) (order
denyi ng defendant Nagy’'s first notion to sever and transfer
venue) .

4 This section is provided for background only--we nmake no
findings of fact as to Derivium s history outside the (already
presented) facts specific to Shao’'s case, although this section
summari zes ot her published deci sions.
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appreciated significantly, but who didn’'t have the neans to
engage in nore sophisticated financial transactions on their own.
The Derivium founders told borrowers that they used a proprietary
hedgi ng strategy to reduce the risk associated with naking the
90-percent loans.® Cathcart once referred to Deriviuns secret
hedgi ng strategy as “our own Coca-Cola syrup.” Southall, *Loyal
to the conpany? Here's how to hedge,” Investnent News, Aug. 6,
2001. At the tinme, commentators trunpeted the conpany as
offering “little guy” investors opportunities that before had
only been used by the ultrarich. See, e.g., Goss, “How to
Sal vage a Portfolio,” N Y. Times Mag., Apr. 8, 2001, at 75.

For a while, the system seened to work. Derivium nmade
approximately 1,700 | oans totaling about $1 billion with

commi ssions of $22 million. DeriviumCapital LLC v. United

States Trustee, 97 AFTR 2d 2006-2582 (S.D.N. Y. 2006). As |oan

ternms expired, sone borrowers even repaid their |oans and got
their collateral back. Although Deriviumsold nost of the stock
i medi ately to pay off other investors, it did nake sone snal
real estate investnents and even used profits fromthemto cover

the cost of returning stock to some of the borrowers. 1d. But

> Derivium s asserted hedging activity apparently masked the
fact that their long-termstrategy, rem niscent of South Park’s
Under pants Ghones, relied on a business plan of “Step 1. Make 90%
| oans. Step 2: ? Step 3: Profit.” See Comaford-Lynch, “Mke Your
Financing Pitch Sizzle,” Business Wek Online (Feb. 20, 2007),
http://ww. busi nessweek. com’ smal | bi z/ cont ent/feb2007/
sb20070219 940216. ht m
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as the dot-com bubble burst, there were fewer people hol ding
appreci ated stock, and Deriviumran out of new clients and new
noney.

In 2001, before Deriviumran out of noney altogether, the
California Corporations Comm ssioner sued to enjoin the firmfrom
mar keti ng the 90-percent |oan, alleging that either Derivium was
an unlicensed broker dealing in securities or that Deriviumwas
an unlicensed | ender maki ng consunmer or commercial |oans. The
court granted summary judgnent partially in Deriviums favor,
finding that Derivium had engaged in marketing bona fide | oans,

not sal es of stock. People v. Derivium Capital, LLC, No.

02AS05849 (Cal. Super. Ct. Nov. 5, 2003); see also Derivium

Capital LLCv. United States Trustee, 97 AFTR 2d 2006- 2582 (S. D

N.Y. 2006). The California Superior Court in Sacranmento County
entered a $750, 000 judgnent agai nst Derivium after Derivium
agreed that it broke California |law requiring | enders and stock

brokers be |icensed. People v. Derivium Capital, LLC, No.

02AS05849 (Cal. Super. Ct. June 13, 2006). The court al so

enj oined Deriviunms owners from “marketing, brokering, or making
of stock loans in the State of California” until they had a
license. 1d. (Oct. 12, 2006). Bancroft had a harder tine; it
did not appear for trial, and the court found that Bancroft had
engaged in both unlicensed | ending and unlicensed stock

brokerage. 1d. (Cct. 16, 2006) (“The Court expressly finds that
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based on the evidence presented at trial, that the stock | oans
transactions entered into by Bancroft Ventures Limted anounted
to the constructive purchase and sale of the securities pledged
as collateral * * * for the purpose of California Corporations
Code Section 25210."). This litigation forced Deriviumto stop
doi ng busi ness in 2001, but Bancroft agreed to continue running

t he business in 2002. DeriviumCapital LLC v. United States

Trustee, 97 AFTR 2d 2006-2582 (S.D. N. Y. 2006).°

But in 2003 the lawsuits began. |Investors wanting their
stock back found out that Deriviumdidn't have it and coul dn’t
afford replacenent shares. They filed suits in South Carolina,
Cali fornia, Wom ng, Connecticut, Delaware, and New York.’

Not to be outdone, in 2004 the IRS began to investigate

whet her Deriviumand its related entities had pronoted an abusive

6 Shao got statenents from Deriviumuntil 2003, suggesting
that Deriviumdid not entirely stop doi ng business despite
runni ng out of noney.

" A few exanpl es of opinions issued in the nearly 70 civil
cases brought as a result of the Derivium schene—- Sabel haus v.
Derivium Capital, 150 Fed. Appx. 226 (4th Cr. 2005) (confirm ng
arbitration award agai nst Derivium; Newton Famly, LLC v.
Derivium Capital LLC, No. 2:07-cv-02964 (D.S.C. Feb. 26, 2009)
(jury verdict against Cathcart for $17 million); Schlacte v.
United States, 102 AFTR 2d 2008-5894, 2008-2 USTC par. 50, 538
(N.D. Cal. 2008) (tax refund case); WCN GAN Partners Ltd. v.

Cat hcart, No. 2:05-cv-00282-J (D. Wo., Aug. 3, 2007) (order
granting notion to transfer to South Carolina); MCarty v.
DeriviumCapital, LLC No. 3:03 cv 00651 MRK (D. Conn., Nov. 21,
2005) (order denying clains against Amnerican Arbitration

Associ ation).
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tax shelter in violation of section 6700.%8 The theory was that
Derivium*“fal sely advise[d] custoners that they can receive 90%
of the value of their securities w thout paying inconme tax on
capital gains.” The governnent asserted that Derivium nade false
statenents about the tax benefits of its product, including
saying that it was marketing loans with potentially indefinite
deferral of tax. The governnent quoted Deriviunm s marketing
mat eri al s as sayi ng:

You don’t have to sell your shares and trigger a tax
liability (because | oans are not taxable events). 1In
fact, depending on your individual tax situation, the
90% St ock Loan may even enable you to generate nore

cash than selling the position outright, net of capital
gains tax liabilities.

The governnent alleged the total tax | oss associated with

Derivium s schene to be al nost $235 million, Conplaint, United

States v. Cathcart, No. C 07-4762 (N.D. Cal. filed Sept. 17,

2007), and won an injunction in |late 2007 forbidding Derivium

fromcontinuing to market the schene, United States v. Cathcart,

No. C 07-4762 (N.D. Cal. Dec. 10, 2007) (order of pernmanent
i njunction).

Even before this last litigation | oss Deriviumwas begi nning
to crater, and it had filed for bankruptcy in Septenber 2005.

Deriviumsaid at the tine that it would nove under 11 U.S.C

8 Unl ess otherwi se noted, all section references are to the
I nt ernal Revenue Code, and the single Rule reference is to the
Tax Court Rules of Practice and Procedure.
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section 505 for a mass determ nation as to whether the stock

| oans constituted bona fide | oans or sales. See Derivium Capital

LLC v. United States Trustee, 97 AFTR 2d 2006-2582 (S.D.N.Y.

2006). It never did, and borrowers were left scranbling to get
their own judgnents on a case-by-case basis. The bankruptcy
court appointed a trustee to oversee the disposition of
Derivium s assets, and the case was transferred to South
Carolina. Many of the clains that had been fil ed agai nst
Deriviumand Cathcart in the years before the bankruptcy
eventual |y ended up before the bankruptcy court.

As the bankruptcy went forward, the trustee uncovered what

he deened a “Ponzi schene.” Gayson Consulting, Inc. v. Wachovi a

Sec., LLC (In re DeriviumCapital, LLC), 396 Bankr. 184, 188

(Bankr. D.S.C. 2008). He also alleged that Cathcart and
Derivium s other owners had illegally shifted assets out of
Deriviuminto shell corporations to avoid bankruptcy |iquidation.

Campbell v. Cathcart (In re DeriviumCapital, LLC), 380 Bankr.

429, 435-36 (Bankr. D.S.C. 2006).

In an action for a permanent injunction and equitable relief
agai nst the Cathcarts, Debevc, Nagy, and Derivium the Northern
District of California granted sunmary judgnment for the
government, finding that the | oan transactions were “sal es of
securities for purposes of tax code treatnent, as opposed to bona

fide loans.” United States v. Cathcart, 104 AFTR 2d 2009- 6625,
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2009-2 USTC par. 50,658 (N.D. Cal. 2009) (order granting summary
j udgnent and denyi ng summary judgnent and m scel | aneous rulings).

Di scussi on

W recently decided in another Deriviumcase that the
transfer of stock froma custoner to Deriviums control was a
sal e under the Code. See Calloway, 135 T.C. at _  (slip op. at
22). We therefore hold that Shao did sell her Veritas stock in
2001, triggering the capital gain that the Conm ssioner and Shao
agreed upon in their stipulation. The only remaining issue is
whet her Shao owes the accuracy-rel ated penalty for not reporting
the sale on her 2001 tax return.

The Conmm ssioner clains that Shao’ s understatenent was
“substantial”—i.e., that it was nore that $5,000 and ten percent
of the tax required to be shown on her return—and therefore she
shoul d pay a twenty-percent penalty. See sec. 6662(a), (b)(2),
(d)(1). But Shao tells us she shouldn’t have to pay the penalty
because she acted with reasonabl e cause and in good faith. See
sec. 6664(c). This is a determ nation we nust make on a case-by-
case basis, considering all of the facts and circunstances. Sec.
1.6664-4(b) (1), Inconme Tax Regs.

Anmong the facts and circunstances that we nust consider is
whet her there was “an honest m sunderstanding of fact or |aw that
is reasonable in light of all of the facts and circunstances,

i ncludi ng the experience, know edge, and education of the
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taxpayer.” 1d. Although Shao has a coll ege degree, her focus
was in cultural anthropology and she didn't have any investing
experience before being hired at Veritas. Wen she entered into
both of her stock transactions (the E*trade margin | oan and the
Deriviumtransaction) she did so only after consulting a
certified financial planner. The Conm ssioner points out that
Shao worked at a finance conpany at one point, but we note that
this was around the tinme she was 24 years old, and between her
j obs as an ant hropol ogi st at a nuseum and as a floating
adm ni strative assistant at Veritas. W do not, therefore, find
her sophisticated in tax matters because of that one position.
Shao herself began hiring tax professionals to prepare her
returns as soon as she started getting stock options. Wen she
entered the Deriviumtransaction the only stock | oan Shao had
ever entered was her E*trade margin | oan, which she believed was
simlar to this transaction and whose | egitinmcy had never been
guest i oned.

The rel evant regulation also tells us that to find good
faith and reasonabl e cause “the nost inportant factor is the
extent of the taxpayer’'s effort to assess the taxpayer’s proper
tax liability.” [d. Shao sought financial advice froma trusted
certified financial planner before entering the deal and al so
hired her to prepare the related tax returns. The returns were

consistent with Shao’ s understanding of the transaction and



- 17 -
consistent wwth the information returns she received fromthird
parties because she didn't get a Form 1099-B or 1099-C showi ng a
sale of the stock or cancellation of debt.

We have al so found it inappropriate to penalize taxpayers
where a m stake of law was in a conplicated subject area w thout

cl ear guidance. Van Wk v. Conmm ssioner, 113 T.C. 440, 449

(1999). Calloway was a case of first inpression, so there wasn’t
any clear direction on whether a transaction with these
characteristics was a loan or a sale. VWile a Deriviuml oan

m ght not | ook particularly conplicated to a stock broker or tax
expert, its subtle differences from Shao’'s E*trade margi n | oan
and the corresponding inplications for stock ownership are not
(and were not to Shao) readily apparent. On the basis of her
extrenely limted experience, Shao believed the Derivium deal was
i ke her margin loan. The only difference in her mnd was that
with Deriviumshe was protected frommargin calls. But that

di fference does not create a case where it would “strain
credulity to the breaking point” to say Shao didn't know

sonet hing fishy was going on. Lynch v. Comm ssioner, 273 F.2d

867, 872 (2d Cir. 1959) (discrediting taxpayers’ clains they had
no i nkling sonething unusual was happeni ng when each had received
an $80, 000 unsecured, undocunented, no-interest |loan froma
source they hadn’t nmet until the transaction and |ater obtained a

second | oan, this one nonrecourse and for significantly nore than
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the market value of the collateral at the tinme of the |oan),

affg. 31 T.C. 990 (1959) and Julian v. Comm ssioner, 31 T.C 998

(1959). At the tine of the transaction, Shao reasonably and in
good faith thought she had received an oversecured | oan. She
al so believed that Deriviumwas hedging its position so she had
no reason to think it would ever be under- or unsecured.

In Calloway, 135 T.C. at __ (slip op. at 38), we found that
a taxpayer in a nearly identical transaction failed to prove a
r easonabl e- cause and good-faith defense based upon his behavior
after the transaction. Calloway treated the transaction
i nconsistently with his own claimthat it was a |loan by failing
to report dividends as inconme during the |oan termand by failing
to recogni ze gain or inconme fromthe discharge of indebtedness

upon the term nation of the so-called loan. 1d. at (slip op.

at 35). These actions are inconsistent wwth good faith. W also
found that Call oway could not claimreasonable reliance on either
of his professional advisers--Calloway didn’t establish one of
his adviser’s credentials and the other one gave Call oway a
letter froma Derivium pronoter which couldn’t be reasonably
relied upon. 1d. at _  (slip op. at 36-38). Calloway’s

advi sers, then, didn't provide himw th reasonabl e cause. W

al so noted that Calloway admtted tax notivation for the
transaction’s form which indicated that--consistent with his

subsequent actions--he never truly intended it to be a loan. 1d.
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at _ (slip op. at 20-21). This, of course, also cannot be
consi dered good faith.

In Shao’s case we don’t find the circunstances that |ed the
Court to penalize Calloway--there is no evidence of a
w nk-w nk- nudge- nudge- say- no-nore arrangenment with Derivium See
Monty Python’s Flying G rcus: How To Recognise Different Types of
Trees From Quite a Long Way Away (BBCl tel evision broadcast Cct.
19, 1969). Shao had legitinmate, nontax notivations for wanting
to structure her deal as a loan instead of a sale--she wanted to
reduce ri sk and use sone of the stocks’ value w thout selling her
nest egg. Her naivete, but not (we expressly find) her
negligence, is especially promnent in her renewal of the |oan at
a steep price after three years. Unlike Calloway, Shao treated
her transaction |like a |oan throughout its existence, proving her
good faith

We therefore find that Shao acted in good faith upon an
honest m sunderstanding of the | aw that was reasonable in her
ci rcunstances. She has proven her defense to the accuracy-

rel ated penalty.

Decision will be entered

under Rul e 155.




