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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GOEKE, Judge: The petition in this case was filed pursuant

to section 7436 and Rule 291 in response to a Notice of
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Det erm nation of Wrker C assification, dated July 28, 2004.1
Respondent determ ned that, for purposes of Federal enploynment
taxes, petitioner’s workers were enpl oyees and petitioner owed
total enploynment taxes under subtitle C of the Internal Revenue
Code for the years 1996, 1997, and 1998 of $359, 414. 28 and
additions to tax under section 6651(f) of $269,560.71. The
i ssues for decision are:

(1) Whether the period of limtations for respondent’s
reclassification of individuals as petitioner’s enpl oyees has
passed. W hold that the period of limtations remains open;

(2) whether the workers listed in the notice of
determ nation were properly classified as enpl oyees for purposes
of Federal enploynent taxes. W hold that the identified
i ndividuals were petitioner’s enpl oyees; and

(3) whether petitioner is liable for additions to tax for
the years 1996, 1997, and 1998 pursuant to section 6651(f). W
hol d that petitioner is not so |iable.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated

facts are incorporated in our findings by this reference. Oion

Contracting Trust (petitioner) is a trust organized under the

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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|laws of the State of Florida and has its principal place of
busi ness in Boynton Beach, Florida.

Petitioner was fornmed in Cctober 1995 when Kevin Peter
Carnmel and his brother-in-law, Pandelis Dam gos, entered into a
contract with American Asset Protection to establish an asset
protection plan and create a common |law trust. Carnel and
Dam gos were appoi nted the general trust managers of petitioner
and thereafter operated their construction business through the
trust. The agreenent with Anerican Asset Protection included a
provision for the preparation of independent contractor
agreenents for individuals providing services for petitioner.

Petitioner’s original trustees included John Ellis, who
| ater resigned as trustee before going to jail for his connection
with Anerican Asset Protection; Sharon Al fonso, who resigned as
trustee shortly after the formation of petitioner; and Karen C ay
and Hilda Terrasi, who are the sisters of Carnel and Dam gos,
respectively. None of the trustees of petitioner were involved
in the day-to-day operation of its business. |In Decenber 1995,
Ellis signed a durable power of attorney providing Carnel and
Dam gos with the power and authority to do anything Ellis, as
trustee, was authorized to do.

During 1996, 1997, and 1998, petitioner operated a
construction and renodel i ng busi ness doing work repairing and

pat chi ng concrete, m xing and applying concrete, and ot her
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construction work. During these years, petitioner paid several
individuals to assist in its business who provided petitioner
with both skilled and unskilled | abor. These individuals
performed work repairing and patching concrete, waterproofing
concrete, and other construction work. Some of the workers
provi ded their own hamrers and Skil-saws. The rest of the
supplies and materials, including the concrete used by the

wor kers, were provided by petitioner.

These individuals were under the direction and control of
petitioner, with petitioner’s managers, Carnel and Dam gos,
responsi bl e for their managenent and supervision. The
i ndi viduals worked at nore than one | ocation for petitioner
during the years 1996, 1997, and 1998, and petitioner decided
whi ch location to send the individuals to. Many of the
i ndi viduals worked for petitioner during all 3 years in question.

Petitioner paid these individuals, by cash and check, al nost
weekly. Petitioner did not provide any benefits and did not
treat any of the individuals as enpl oyees for 1996, 1997, or
1998. Petitioner did not file any Forms W3, Transmttal of Wage
and Tax Statenents, w th acconpanying Forns W2, Wage and Tax
Statenent, with the Social Security Adm nistration for 1996
1997, or 1998. Petitioner did not file any Forns 1096, Annual
Summary and Transmttal of U S. Information Returns, with

acconpanyi ng Forns 1099, with the Internal Revenue Service (IRS)
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for 1996, 1997, or 1998. Petitioner did not file any Forns 941,
Enpl oyer’s Quarterly Federal Tax Return, for any periods in 1996,
1997, or 1998 with the IRS with respect to these workers, nor did
petitioner file any Forns 940, Enployer’s Annual Federal

Unenpl oynent Tax Return, for 1996, 1997, or 1998. Finally,
petitioner did not file any Forns 1041, U. S. Incone Tax Return
for Estates and Trusts, for 1996, 1997, or 1998.

Respondent’ s exam nation of petitioner was itself a product
of the incone tax exam nations of petitioner’s managers, Carnel
and Dam gos, when they both failed to file incone tax returns for
the 1996 and 1997 tax years. As part of the exam nation of
Carnmel and Dam gos, respondent requested that petitioner nmake its
books and records avail able for inspection. \Wen petitioner
failed to provide respondent wth any docunents, respondent
summoned the records fromthe banks of both Carnel and
petitioner. Petitioner filed a notion to quash the summons.

This notion was |ater dism ssed, and the bank records were
produced to respondent.

After respondent received petitioner’s records fromthe
banks, petitioner was referred within the IRS for an enpl oynent
tax exam nation. A notice of exam nation was sent to petitioner
on Novenber 26, 2001, informng it of the exam nation and
requesting that petitioner nmake certain docunents related to

petitioner’s business and workers avail able for inspection. This
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first letter was returned as undeliverable. Respondent then sent
out a postal tracer, and on January 11, 2002, respondent sent an
additional letter to petitioner again informng petitioner of the
exam nation and requesting that petitioner nake certain docunents
pertaining to its business and the workers in question avail able
for inspection. The letter also requested a neeting with
petitioner on January 31, 2002, to conduct an interview. After
sendi ng the second letter, respondent followed up with a
tel ephone call to confirmthe neeting and left a nessage on
petitioner’s answering machine to that effect.

When a representative of respondent arrived at the address
listed for petitioner on January 31, 2002, she was greeted by
Carnel’s wife. Neither Carnel nor Dam gos was present. After
bei ng contacted by his wife by tel ephone, Carnel inforned the
representative that a response frompetitioner to the notice had
al ready been nuil ed.

Utimately, petitioner did not conply with respondent’s
request to make its docunments available for inspection. At
trial, Carnel testified that the records were previously
subpoenaed by a Federal grand jury, and there is no evidence to
the contrary in the record.

Respondent then used the records previously sumoned from
petitioner’s banks to help determ ne the status of petitioner’s

workers. Petitioner eventually did neet with respondent once for



- 7 -
a closing conference after respondent issued a 30-day letter to
petitioner.

On July 28, 2004, respondent sent petitioner the Notice of
Determ nati on of Worker Classification informng petitioner (1)
that the exam ned workers were enpl oyees, (2) that petitioner was
not entitled to relief under section 530(a) of the Revenue Act of
1978, Pub. L. 95-600, 92 Stat. 2885, as anmended, and (3) that
petitioner owed additional enploynent taxes and additions to tax
under section 6651(f). Petitioner then tinely filed a petition
with this Court under section 7436 all eging, anong other things,
(1) that the workers cited in respondent’s notice of
determ nati on were not enployees of petitioner, (2) that the
period of limtations for the assessnent of taxes referred to in
respondent’ s notice of determ nation had expired, and (3) that
petitioner’s failure to file enploynent tax returns was not
f raudul ent .

OPI NI ON

Juri sdiction

At the outset, we briefly address petitioner’s contention

that this Court lacks jurisdiction.? Under section 7436(a), this

2Petitioner also offers several frivolous argunents
chal I engi ng respondent’s notice of determ nation. W decline to
parse through the specifics of petitioner’s argunents
characteristic of tax-protester rhetoric because doing so m ght
suggest that petitioner’s argunents possess sone degree of
colorable nerit. See Crain v. Conm ssioner, 737 F.2d 1417 (5th
(continued. . .)
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Court has jurisdiction to determne (1) whether an individual
providing services to a person is that person’s enpl oyee for
pur poses of subtitle C, (2) whether the person, if in fact an
enployer, is entitled to relief under section 530 of the Revenue
Act of 1978, and (3) the correct amount of enploynent taxes which
relate to the Conm ssioner’s determ nati on concerni ng worker
classification. Thus, because respondent has issued a notice of
determ nation that the individuals in question were petitioner’s
enpl oyees and that petitioner owes enploynent taxes and additions
to tax wth respect thereto, we have jurisdiction to hear
petitioner’s challenge to respondent’s determ nati on.

1. Period of Limtations

Petitioner next argues that the notice of determnation is
invalid because it was sent after the expiration of the period of
[imtations.

Section 6501(a) provides: “Except as otherw se provided in
this section, the amount of any tax inposed by this title shal
be assessed within 3 years after the return was filed (whether or
not such return was filed on or after the date prescribed)”.
However, if the taxpayer fails to file a return, the Conm ssioner

may assess the tax at any tinme. Sec. 6501(c)(3).

2(...continued)
Cir. 1984). To the extent petitioner attenpts to state a claim
under sec. 7214, we are without jurisdiction to hear that claim
See, e.g., Rice v. Comm ssioner, T.C Menp. 1978-334.
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Petitioner did not file any enploynent tax returns for 1996,
1997, or 1998. Thus, the period of |imtations on assessnent of
enpl oynent taxes renmains open indefinitely, and the notice of
determ nation sent by respondent was within the statutory limt.

[1l1. Classification of Petitioner’'s Wrkers

The enpl oynent tax sections of the Internal Revenue Code are
contained in subtitle C.  Sections 3111 and 3301 i npose taxes on
enpl oyers under the Federal I|nsurance Contributions Act (FI CA)
and the Federal Unenpl oynent Tax Act (FUTA). Section 3101
i nposes a tax on enpl oyees under FICA based on their wages paid,
whi ch the enployer is required to collect under section 3102.
Under sections 3402 and 3403, enployers are |liable for
wi t hhol ding fromtheir enpl oyees’ wages the enpl oyees’ shares of
Federal incone tax.

Respondent determ ned that petitioner’s workers were
enpl oyees for purposes of enploynent taxes and thus that
petitioner is liable for withhol ding the proper anounts of tax
under sections 3101, 3111, 3301, and 3402. Petitioner challenges
respondent’s classification of the individuals listed in the
notice of determ nation as enpl oyees of petitioner. Petitioner
mai ntai ns that these individuals were i ndependent contractors,
and thus it was not responsible for w thhol di ng enpl oynent taxes.

Respondent’ s determ nations of fact are presunptively

correct, and petitioner bears the burden of proving, by a
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preponderance of the evidence, that those determ nations are

erroneous. See Rule 142(a); Welch v. Helvering, 290 U S 111

115 (1933). This rule also applies to the Conm ssioner’s
determ nation that a taxpayer’s workers are enpl oyees for the

pur pose of enploynent taxes. Allen v. Conmm ssioner, T.C Meno.

2005-118. While petitioner bears the burden of proof, we decide

this case by the preponderance of the evidence. See Bl odgett V.

Comm ssi oner, 394 F. 3d 1030, 1035 (8th GCr. 2005), affg. T.C

Meno. 2003-212.
Whet her an enpl oyer-enpl oyee relationship exists in a
particular situation is a factual question. Wber v.

Commi ssioner, 103 T.C. 378, 386 (1994), affd. per curiam60 F.3d

1104 (4th Gr. 1995). For the purposes of enploynent taxes, the
term “enpl oyee” includes “any individual who, under the usual

comon | aw rul es applicable in determ ning the enpl oyer-enpl oyee
rel ati onship, has the status of an enployee”. Secs. 3121(d)(2),

3306(i); Ewens & MIller, Inc. v. Conm ssioner, 117 T.C 263, 269

(2001). Section 31.3121(d)-1(c)(2), Enploynent Tax Regs.,
defines the common | aw enpl oyer-enpl oyee rel ationship as foll ows:

CGenerally such relationship exists when the person
for whom services are perforned has the right to
control and direct the individual who perforns the
services, not only as to the result to be acconplished
by the work but also as to the details and neans by
which that result is acconplished. That is, an enpl oyee
is subject to the will and control of the enployer not
only as to what shall be done but how it shall be done.
In this connection, it is not necessary that the
enpl oyer actually direct or control the manner in which
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the services are perforned; it is sufficient if he has
the right to do so. The right to discharge is also an

i nportant factor indicating that the person possessing
that right is an enployer. Oher factors characteristic
of an enpl oyer, but not necessarily present in every
case, are the furnishing of tools and the furnishing of
a place to work, to the individual who perforns the
services. In general, if an individual is subject to
the control or direction of another nerely as to the
result to be acconplished by the work and not as to the
means and net hods for acconplishing the result, he is
an i ndependent contractor. * * *

I n deci di ng whether a worker is a common | aw enpl oyee or an
i ndependent contractor, this Court considers: (1) The degree of
control exercised by the principal; (2) which party invests in
the work facilities used by the individual; (3) the opportunity
of the individual for profit or loss; (4) whether the principal
can di scharge the individual; (5) whether the work is part of the
principal’s regular business; (6) the permanency of the
relationship; and (7) the relationship that the parties believed

that they were creating. Ewens & MIler. Inc. v. Conm SsSioner

supra at 270; Wber v. Conm ssioner, supra at 387. Al of the

facts and circunstances of each case are consi dered, and no

single factor is dispositive. Ewens & Mller. Inc. v.

Conmi ssi oner, supra at 270; Wber v. Conm ssioner, supra at 387.

While no single factor is dispositive, the degree of control
exercised by the principal over the details of the individual’s
work is one of the nost inportant factors in determ ning whether
a common | aw enpl oynent relationship exists. See, e.g.,

Cl ackanmas Gastroenterol ogy Associates, P.C. v. Wlls, 538 U S.
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440, 448 (2003); Leavell v. Comm ssioner, 104 T.C 140, 149

(1995). Al that is necessary is that the principal have the
right to control the details of the individual’s work. Ewens &

MIller, Inc. v. Conm ssioner, supra at 270.

Petitioner stipulated that the workers in question were
under its direction and control. Petitioner’s managers, Carnel
and Dam gos, were responsible for their managenent and
supervi sion. \Wen petitioner performed work at nore than one
| ocation during 1996, 1997, and 1998, petitioner determ ned which
| ocation to send the workers to. At trial, petitioner’s manager
Carnmel again testified that the workers were under the control of
petitioner on the jobs they were working on for petitioner.
Accordingly, this factor weighs heavily towards a finding that
petitioner’s workers were in fact enpl oyees and not i ndependent
contractors.

Many of the other common | aw factors al so evidence an
enpl oyer - enpl oyee rel ationship. For instance, the work perforned
by these individuals was precisely of the type and kind
performed in the normal course of petitioner’s business--
repairing and waterproofing concrete.

Further, fromthe record of paynents to these individuals
t hat respondent was able to conpile, we find that nany of the
i ndi vi dual s worked for petitioner for 2 or nore years. Thus, we

find that the relationship between petitioner and the workers
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enjoyed a fair degree of permanency. Additionally, there was no
evi dence that these individuals enjoyed the opportunity for
profit or |oss beyond the work perforned for, and hourly wage
paid by, petitioner. Finally, while Carnel testified that sone
of the workers provided their own tools, including hammers and in
sone cases Skil-saws, many of the materials needed for the work,
i ncluding the concrete, were provided by petitioner. These
factors all suggest to the Court that the individuals were in
fact enpl oyees of petitioner and not independent contractors.

In contrast, the only evidence before the Court to support a
finding that the workers were independent contractors is
petitioner’s intent to create such a relationship. The contract
Carnmel and Dam gos signed to formpetitioner included a provision
for the preparation of independent contractor agreenents. Wile
evi dence of the parties’ understanding of the relationship is one
factor we consider, it is not enough to overcone the wei ght of
the other factors which clearly evidence an enpl oyer-enpl oyee

rel ationship. See, e.g., Kunpel v. Comm ssioner, T.C Meno.

2003- 265 (“Where, as here, common | aw factors conpel a finding
that an enpl oyer-enpl oyee rel ati onship exists, the parties’

intentions to the contrary will not be given effect.”).
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Accordingly, we find that the individuals were enpl oyees of
petitioner for purposes of enploynent taxes.?

V. Additions to Tax

Finally, we turn to the question of whether petitioner is
liable for additions to tax under section 6651(f) for the
fraudulent failure to file enploynment tax returns as respondent
has det er m ned.

Section 6651(f) inposes an addition to tax of up to 75
percent of the anobunt of tax required to be shown on a return
where the failure to file the return is due to fraud. The
Commi ssi oner bears the burden of proving fraud by clear and

convi nci ng evidence. Sec. 7454(a); Rule 142(b); dayton v.

Commi ssioner, 102 T.C. 632, 646, 652-653 (1994). W consider the

sane factors under section 6651(f) that are considered in

i nposing the fraud penalty under section 6663 and fornmer section

6653(b). dayton v. Conm ssioner, supra at 653; see also Neely
v. Comm ssioner, 116 T.C. 79, 85-86 (2001) (applying the

extensi ve body of |aw addressing fraud in the context of incone,

estate, and gift taxes to the enploynent tax context).

%Petitioner does not articulate a basis for relief under
sec. 530 of the Revenue Act of 1978, Pub. L. 95-600, 92 Stat.
2885. Even if petitioner had sought sec. 530 relief, such relief
woul d be deni ed because petitioner did not file any returns with
respect to the individuals in question as required by sec.
530(a) (1) (B)
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Fraud is defined as an intentional w ongdoing designed to

evade tax known or believed to be ow ng. Edelson v.

Comm ssi oner, 829 F.2d 828, 833 (9th Cr. 1987), affg. T.C. Meno.

1986-223; Bradford v. Conm ssioner, 796 F.2d 303, 307 (9th Cr

1986), affg. T.C. Meno. 1984-601. The existence of fraud is a
guestion of fact to be resolved upon consideration of the entire

record. DilLeo v. Conm ssioner, 96 T.C. 858, 874 (1991), affd.

959 F.2d 16 (2d Cr. 1992). Fraud is never presuned and nust be
est abl i shed by i ndependent evidence that establishes fraudul ent

intent. Beaver v. Conmm ssioner, 55 T.C. 85, 92 (1970). Fraud

may be proven by circunstantial evidence because direct evidence
of the taxpayer’s fraudulent intent is seldom available. Row ee

v. Comm ssioner, 80 T.C 1111, 1123 (1983). The taxpayer’s

entire course of conduct may establish the requisite fraudul ent

intent. N edringhaus v. Comm ssioner, 99 T.C 202, 210 (1992).

Courts have devel oped several indicia, or “badges of fraud”,
fromwhich the requisite fraudulent intent can be inferred. They
include: (1) Failing to file tax returns, (2) understating
i ncone, (3) concealing assets, (4) failing to cooperate with tax
authorities, (5 making frivolous argunents, (6) failing to make
estimated tax paynents, (7) giving inplausible or inconsistent
expl anations of behavior, and (8) being convicted of wllful

failure to file an incone tax return. Douge v. Commi ssioner, 899

F.2d 164, 168 (2d G r. 1990); Bradford v. Conm ssioner, supra at
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307. This list is nonexcl usive. Ni edri nghaus v. Conmni Sssi oner,

supra at 211. While no single factor is necessarily sufficient
to establish fraud, the existence of several indicia my
constitute persuasive circunstantial evidence of fraud. Petzoldt

v. Conmm ssioner, 92 T.C 661, 700 (1989).

Respondent first argues that petitioner’s failure to file
any enploynent tax returns for the workers in question is
evidence of fraud. The failure to file tax returns, even over an

ext ended period, does not per se establish fraud. Marsellus v.

Comm ssi oner, 544 F.2d 883, 885 (5th Gr. 1977), affg. T.C. Meno.

1975-368. However, an extended pattern of failing to file tax
returns may be persuasive circunstantial evidence of fraud. |[d.;

G osshandler v. Comm ssioner, 75 T.C. 1, 19 (1980).

W find that petitioner’s failure to file enploynent tax
returns as evidence of fraud is mtigated by the technical nature
of the question of the enployees’ status in this case. W do
note that petitioner also failed to file the required Forns 1099
for each of the alleged independent contractors who was paid nore
than $600. Wiile this failure is inconsistent with petitioner’s
position concerning the status of the workers, we do not find it
evi dence of fraud. Accordingly, we find petitioner’s failure to
file enploynment tax returns is not conpelling evidence of fraud

on these facts.
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Respondent next argues that petitioner’s attenpts to inpede
respondent’s determ nation of the proper classification of the
wor kers and the anount of taxes owed shoul d be considered
evi dence of petitioner’s fraudulent intent. W find petitioner’s
conduct with respect to the IRS, both before and after the
enpl oynent tax exam nation began, to be | ess than cooperative,
but there is no evidence that petitioner destroyed any evi dence
or attenpted to m slead respondent.

Further, respondent offered no evidence to contradict the
testinmony of Carnmel that the records of petitioner had been
previously produced to a grand jury at the time respondent sought
them We find that this fact weakens any inference of fraud that
can be drawn frompetitioner’s failure to produce its records or
nore fully cooperate.

Accordingly, we find that the record |acks clear and
convi nci ng evidence of fraud and conclude that section 6651(f) is
not applicable. Respondent has neither pleaded nor sought the
addition to tax under section 6651(a) in the alternative, and
t hus we do not consider it.

V. Concl usi on

Because the workers identified in respondent’s notice of
determ nation were under the direction and control of petitioner
and because several of the other indicia of a comon | aw

enpl oynent rel ationship were present, we conclude that the
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wor kers in question were enployees of petitioner and not
i ndependent contractors. Respondent’s determ nations with
respect to enploynent taxes for 1996, 1997, and 1998 are
sustai ned. Further, because we do not find clear and convincing
evi dence of fraud, petitioner is not |iable for additions to tax
under section 6651(f).

Accordingly, to reflect the foregoing,

Deci sion will be entered for

respondent as to the deficiency in

enpl oynent taxes and for petitioner

regarding the additions to tax

under section 6651(f).




