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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect when the petition was filed. Pursuant to section 7463(Db),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherwi se indicated, all section references are to

the Internal Revenue Code in effect for the years at issue, and
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all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Respondent determ ned deficiencies in petitioners’ Federal
i ncome tax of $2,542 for 2001, $3,672 for 2002, and $2,032 for
2003. Petitioners concede that they are entitled to nortgage
i nterest expense deductions of $9,384.63 for 2001 and $9, 254. 42
for 2002 and a real estate tax deduction of $945.12 for 2002.
The issues remaining for decision are whether petitioners: (1)
Failed to report gross incone for 2001, 2002, and 2003; and (2)
are entitled to deduct neals and entertai nnent expenses for 2003.

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. At the time the
petition was filed, petitioner resided in Col orado Springs,
Col or ado.

For the years under consideration, Wllie D. Qutlaw
(petitioner) was an enployee of the U S. Postal Service. He also
conducted a | andscapi ng business. Petitioners filed joint Forns
1040, U.S. Individual Incone Tax Return, for 2001, 2002, and
2003. On Schedule A, Item zed Deductions, petitioners deducted
$11, 507 in hone nortgage interest for 2001. For 2002,
petitioners deducted $18,562 in hone nortgage interest and real
estate taxes of $1, 849.

On Schedules C, Profit or Loss From Business, petitioners
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reported a net |oss of $14,719 for 2001, $12,041 for 2002, and
$13,796 for 2003. The net |osses included expenses clainmed for
t he busi ness use of their honme, $455 for 2002 and $398 for 2003.
Petitioners’ net loss from business in 2003 included a deduction
of $150 for neals and entertai nnent expenses.

Respondent initially chose petitioners’ 2001 and 2002 t ax
returns for examnation. The exam nation was |ater extended to
i nclude the 2003 return. Petitioners failed to provide to the
exam ner any books or records for the business save for
reconstructed mleage for 2001 and 2002. Petitioners produced
copi es of Forns 1098, Mortgage Interest Statenent, for 2001
showi ng nortgage interest of $9,384.63, and for 2002 show ng
nortgage interest of $9,254.42 and real estate taxes of $945.12.
Respondent adjusted petitioners’ nortgage interest expenses for
2001 and 2002 and their real estate tax deduction for 2002 to
conport with the anounts reported on the Forns 1098. Respondent
al so increased petitioners’ Schedule C incone to “equal” the
total amount of expense deductions,?! but for 2003 respondent
di sal | oned the deduction for nmeals and entertai nnment expenses.

Di scussi on

CGenerally, the Comm ssioner’s deficiency determ nations are

!Respondent’ s adj ustnments increased petitioners’ incone for
2002 and 2003 to equal their clainmed business deductions except
for office-in-home expenses, in effect allow ng an “excess”
deduction for office-in-home expenses as clained by petitioners.
There was no deduction for office-in-honme expenses in 2001.
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presunmed correct, and taxpayers have the burden of proving that
the determnations are incorrect. Rule 142(a); Wlch v.
Hel vering, 290 U. S. 111, 115 (1933). Under certain
ci rcunst ances, however, section 7491(a) may shift the burden to
the Comm ssioner with respect to a factual issue affecting
l[iability for tax. Petitioners did not present evidence or
argunent that they satisfied the requirenments of section 7491(a).
Therefore, the burden of proof does not shift to respondent.

Taxpayers are required to naintain records that are
sufficient to enable the Conm ssioner to determ ne the correct
tax liability. See sec. 6001; sec. 1.6001-1(a), Incone Tax Regs.
When a taxpayer fails to keep records, or the records of incone
are i nadequate, the Conmm ssioner nmay cal cul ate the taxpayer’s
income in any manner that clearly reflects the incone. Sec.

446(b); Menequzzo v. Conm ssioner, 43 T.C. 824, 831 (1965). The

Commi ssioner’s nmethod of reconstructing a taxpayer’s incone need
only be reasonable in the light of all the surrounding

ci rcunstances. Schroeder v. Conm ssioner, 40 T.C. 30, 33 (1963).

Petitioner testified that he had no records of the business
because one of his sons noved back into the famly home and
“t hrew cardboard boxes and everything out and the receipts [sic]
that | had ny taxes in, and | stated that to the Internal Revenue
exam ner”. The exam ner testified that during the exam nation

petitioner described his | andscapi ng busi ness as a cash busi ness
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and that petitioner stated that he paid his business expenses out
of the receipts fromhis business. Further, the exam ner
testified that during the exam nation petitioner said he did not
have any cash hoard at the begi nning of the period under
exam nation. During his testinony, petitioner failed to deny the
substance of or contradict the testinony of the exam ner.
Petitioner, in fact, testified that he paid his son’s salary, a
maj or expenditure,? out of what his custoners paid him

The Court finds respondent’s nmethod of reconstructing
petitioners’ income to be reasonable in the light of all the
surroundi ng circunstances. The Court finds that petitioner paid
hi s expenses fromthe proceeds of his business. Since the
busi ness expenses were paid from busi ness proceeds, the Court
concl udes that the business incone nust |ogically have at | east
equal ed the busi ness expenses.

Petitioners did not provide any substantiation for the $150

deducted for neal and entertainment expenses for 2003 and

2The anounts cl aimed for 2001 and 2002 on Schedules C, line
37, as “Cost of labor” greatly exceed reported gross receipts in
either year. There is no cost of |abor claimed for 2003.
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therefore have failed to neet the strict substantiation
requi renents of section 274(a) and (d) that would allow a
deducti on.

To reflect the foregoing,

Deci sion will be

entered for respondent.




