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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.



-2 -

Respondent determ ned a deficiency in petitioners’ Federal
income tax in the amount of $10,167 and an accuracy-rel ated
penal ty under section 6662(a) of $1,728.40 for taxable year 1995.
After petitioners’ concession,! the issues for decision are: (1)
Whet her petitioners received unreported income of $22,082.25 for
1995, as suggested by unexpl ai ned bank deposits nade by them
during that year; and (2) whether petitioners are liable for an
accuracy-rel ated penalty under section 6662(a) for 1995.
Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing
their petition, petitioners resided in G een Lane, Pennsylvani a.

During the year in issue, petitioner Jime R Overby
(hereinafter petitioner) operated a general contracting business,
whil e petitioner Sandra Herlitschek Overby operated a consulting
busi ness. Petitioners deposited the gross receipts fromthese
two busi nesses into bank accounts opened at Quakertown Nati onal
Bank. The bank accounts consisted of a checking account and a
savi ngs account.

During the year in issue, petitioners made bank deposits

totaling $103,072.44. O this total anount, $50,657 is

! Petitioners concede that they are not entitled to the
cl ai med Schedule C, Profit or Loss From Busi ness, deductions in
t he amount of $10,811 for the 1995 taxabl e year.
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attributable to petitioners’ wages; $132 is attributable to
interest earned; $4,444.97 is attributable to transfers between
petitioners’ savings account and checki ng account; and $15, 760. 22
is attributable to enpl oyee rei nbursenents that petitioners

recei ved and deposited into their two bank accounts in 1995.

Petitioners tinely filed a Form 1040, U.S. Individual |ncone
Tax Return, for the 1995 taxable year (1995 return). Petitioners
reported itens of incone and expenses for both busi nesses on one
Schedule C, Profit or Loss From Business. In so doing, they
reported $9,996 in gross receipts on Schedule C of their 1995
return.

Upon exam nation of petitioners’ 1995 return, respondent’s
revenue agent perfornmed a bank deposits anal ysis and determ ned
that petitioners had unreported i ncome based upon unexpl ai ned
bank deposits. A summary of the revenue agent’s bank deposit

anal ysis for 1995 reflects the foll ow ng:

Deposits to bank accounts $103, 072. 44
Less deposits from known sources 70,994. 19
Net deposits 32,078. 25
Less gross receipts per return 9, 996. 00
Tot al unexpl ai ned deposits 22,082. 25

During the initial interviewwth the revenue agent,
petitioner indicated that petitioners did not keep any cash at

home. During a subsequent interview with the revenue agent,
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petitioner explained that the unexpl ai ned bank deposits were due
to gifts made in 1995 by his nother-in-lawin the total anount of
$20, 000.

Not satisfied with petitioner’s explanation, respondent
i ssued petitioners a notice of deficiency dated August 9, 2002,
determning a deficiency in Federal incone tax of $10,167 and an
accuracy-rel ated penalty under section 6662(a) of $1,728.40 for
the 1995 taxable year. Respondent contends that petitioners
recei ved unreported i ncome of $22,082.25 for 1995, as suggested
by unexpl ai ned bank deposits made by them during that year.
Di scussi on

1. Unreported | ncone

Gross incone includes all incone from whatever source
derived. See sec. 61(a). Section 6001 requires all taxpayers to
mai nt ai n adequat e books and records of inconme. |In the absence of
adequate records, the Comm ssioner is authorized to reconstruct a
taxpayer’s income by any reasonable nmethod that clearly reflects

the taxpayer’s inconme. See sec. 446(b); see also Agnellino v.

Comm ssi oner, 302 F.2d 797, 798-799 (3d Cr. 1962), affg. in part

and vacating in part T.C. Menp. 1961-22. One of these nethods,
t he bank deposits and cash expenditure nethod, has | ong been

sanctioned by the courts. See Bacon v. Comm ssioner, T.C Meno.

2000- 257, affd. w thout published opinion 275 F.3d 33 (3d Cr
2001) .
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Bank deposits are prima facie evidence of incone. (ayton

v. Comm ssioner, 102 T.C 632, 645 (1994). Wen the Comm ssi oner

uses the bank deposits nethod of analysis to reconstruct a

t axpayer’s incone, this nmethod assunes that all noney deposited
in a taxpayer’s bank account during a given period constitutes
inconme to the taxpayer. The Conm ssioner nust take into account
any nont axabl e source or deducti bl e expense of which he has
know edge. 1d. at 645-646. The taxpayer nonet hel ess has the
burden of showi ng that the determination is incorrect.? |d. at
645.

Petitioners contend that unexpl ai ned bank deposits of
$22,082. 25 do not constitute income in that such anpbunt was
attributable to a cash hoard of lifetine earnings that they
periodically “pulled fromthe ground and deposited * * * in the
bank.” Petitioner testified that he did not particularly |ike or
trust banks, citing his parents’ experience “during the
Depressi on days”, when “they | ost noney in the bank”

Petitioner further testified: “1I was a little leery of the IRS,

so when | was asked sone questions about did you have noney at

2 Sec. 7491, regarding the shifting of the burden of proof,
is generally effective for court proceedings arising in
connection with exam nati ons conmmencing after July 22, 1998, the
date of enactnent of the Internal Revenue Service Restructuring
and Reform Act of 1998, Pub. L. 105-206, sec. 3001(a), 112 Stat.
726. The exam nation of petitioners’ 1995 return comenced in
1997. Accordingly, sec. 7491 does not apply in the present case.
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home or whatever, | said: ‘“No’.” Petitioner finally testified
t hat he maintained a “Done book”3® of bills and receipts during
the year, but did not produce it at the tinme of trial.

We find petitioner’s testinony and petitioners’ explanations
regardi ng the unexpl ai ned bank deposits to be self-serving and
not credible. W are not bound to accept such testinony or

expl anations. See Shea v. Comm ssioner, 112 T.C 183, 189

(1999). Indeed, we note that, despite their purported dislike
and distrust of banks, petitioners deposited over $65, 000 of
wages and enpl oyee rei nbursenents into their bank accounts at
Quakertown National Bank. W are satisfied that respondent gave
petitioners proper credit for noninconme sources of deposits.
Accordi ngly, we sustain respondent’s determ nation.

2. Section 6662(a)

Respondent determ ned that petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) for 1995. The
accuracy-related penalty is equal to 20 percent of any portion of
an under paynent of tax required to be shown on the return that is
attributable to the taxpayer’s negligence or disregard of rules
or regulations. See sec. 6662(a) and (b)(1). “Negligence”

consists of any failure to nake a reasonable attenpt to conply

3 The origin of the term “Done book” appears to be a book
entitled “Legal Deductions Allowable If You Are Engaged In A
Trade, Business or Profession” published by the Donme Publishing
Conpany in Providence, RI. See United States v. Resnick, 483
F.2d 354, 356 n.3 (5th Gr. 1973).
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with the provisions of the Internal Revenue Code. Sec. 6662(c).
“Di sregard” consists of any carel ess, reckless, or intentional
disregard. 1d.

An exception applies to the accuracy-rel ated penalty when
t he taxpayer denonstrates (1) there was reasonabl e cause for the
under paynent, and (2) he or she acted in good faith with respect
to such underpaynent. See sec. 6664(c). Wiether the taxpayer
acted with reasonable cause and in good faith is determ ned by
the relevant facts and circunstances. The nost inportant factor
is the extent of the taxpayer’'s effort to assess the proper tax

l[iability. See Stubblefield v. Conm ssioner, T.C. Menp. 1996-

537; sec. 1.6664-4(b)(1), Income Tax Regs. Section 1.6664-

4(b) (1), Inconme Tax Regs., specifically provides in part:
“Circunstances that may indicate reasonabl e cause and good faith
i ncl ude an honest m sunderstanding of fact or law that is
reasonable in light of the experience, know edge and education of
t he taxpayer.”

It is the taxpayer’s responsibility to establish he or she
is not liable for the accuracy-related penalty inposed by section
6662(a). See Rule 142(a). Petitioners failed to explain
adequately why they did not report all of their incone for 1995.
On the basis of the entire record, we conclude that petitioners

have not established that the underpaynent of tax was due to
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reasonabl e cause and that they acted in good faith. Accordingly,
we hold petitioners are liable for the accuracy-related penalty.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

for respondent.




