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In 2002 P-H was involved in a car accident in
whi ch he struck a pedestrian, who later died. |In 2004
P-H paid the pedestrian’s estate $250,000 in settlenent
of a wongful death lawsuit. Ps filed a joint Federal
income tax return for 2004 on which Ps clained a
casualty | oss deduction, pursuant to |I.R C sec.
165(c) (3), for the $250,000 settlenment paynent. R
determ ned a deficiency in Ps’ Federal inconme tax for
2004 on the basis that the settlenment paynent did not
constitute a casualty loss under 1.R C. sec. 165(c)(3).
Ps petitioned this Court for a redeterm nation of the
defi ci ency.

Held: P-H s paynment of $250,000 in settlenent of
a wongful death claimstem ng from an autonobile
accident is not a casualty |oss deductibl e under
. R C. sec. 165(c)(3).
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Robert K K. and Doris K Pang, pro se.

David Lau, for respondent.

VEMORANDUM OPI NI ON

GUSTAFSON, Judge: By a statutory notice of deficiency dated
Decenber 12, 2008, the Internal Revenue Service (IRS) determ ned
a deficiency of $64,969 in the 2004 Federal inconme tax of
petitioners Robert K K and Doris K Pang. The Pangs brought
this case pursuant to section 6213(a),?! asking this Court to
redeterm ne the deficiency. The issue for decision is whether
the Pangs are entitled to a casualty | oss deduction under section
165(c) (3) for the $250,000 that M. Pang paid to settle a
wrongful death claimstenm ng froman autonobile accident. For
t he reasons expl ai ned bel ow, we hold that they are not.

Backgr ound

This case was submtted fully stipulated pursuant to
Rul e 122. The stipulation of facts filed May 7, 2010, and the
attached exhibits are incorporated herein by this reference. At
the tinme that they filed their petition, the Pangs resided in

Hawai i .

1Unl ess otherwi se indicated, all citations of sections refer
to the Internal Revenue Code of 1986 (26 U.S.C. ), as anmended and
in effect for the tax year at issue, and all citations of Rules
refer to the Tax Court Rules of Practice and Procedure.
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On Decenber 5, 2002, M. Pang was involved in an autonobile
accident in which he hit a pedestrian with his vehicle. The
pedestrian later died as a result of this accident. The
pedestrian’s estate filed a claimagainst M. Pang for w ongful
deat h.

M. Pang had a personal autonobile insurance policy with
Tradewi nd I nsurance Co., Ltd. The policy had a liability [imt
of $100, 000 per person for bodily injury, death benefit
endorsenments of $50, 000, and personal injury protection (PIP) of
$10,000.2 M. Pang’'s insurance conpany concl uded that the
proxi mate cause of the accident rested wwth M. Pang, and they
tendered to the estate paynents that exhausted the policy’s
[imts--i.e., $100,000 for bodily injury, plus a death benefit of
$50, 000, plus a PIP payrment of $10, 000.

In order to fully settle its claimagainst M. Pang, the
estate insisted on a large contribution of funds fromM. Pang in
addition to the insurance funds it had already received.
Following arbitration, M. Pang agreed to pay $250,000 to the
estate.

On May 4, 2004, M. Pang nade the agreed $250, 000 settl enent
paynment to the estate by check. M. Pang was not conpensated or

rei mbursed for this $250,000 by insurance or otherw se.

2The parties stipulate that the policy’'s PIP coverage was
$20, 000 but then state that a paynment of $10, 000 exhausted the
PIPlimts. W assune that the correct amount is $10, 000, but
the discrepancy is not material to the outcone here.
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For the year in which M. Pang nade the paynent, i.e., 2004,
the Pangs filed a joint Form 1040, U. S. Individual |Inconme Tax
Return, to which they attached a Form 4684, Casualties and
Thefts, on which they listed a casualty |oss of $250, 000,
representing the paynent nmade in settlenent of the wongful death
suit. After application of statutory limtations, the Pangs
claimed a casualty | oss deduction of $217,655 on their Schedul e
A, Item zed Deducti ons.

The I RS disallowed the casualty | oss deduction the Pangs
claimed on their 2004 return. On Decenber 12, 2008, the IRS
issued to the Pangs a statutory notice of deficiency pursuant to
section 6212, showi ng a deficiency of $64,969 in inconme tax for
tax year 2004. On January 12, 2009, the Pangs tinely petitioned
this Court for a redeterm nation of that deficiency.

The parties jointly noved to submt the case under Rule 122,
and the case is now before the Court for decision without trial.
The issue for decision is the deductibility under section
165(c)(3) of a paynent nmade in settlenment of a wongful death
suit arising froman autonobil e accident.

Di scussi on

CGenerally, the RS s determ nation of a deficiency is
presunmed correct, and the taxpayer has the burden of proving it

incorrect. Rule 142(a); Welch v. Helvering, 290 U S. 111, 115

(1933). Deductions are a matter of |egislative grace, and
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t axpayers bear the burden of proving that they have net all
requi renents necessary to be entitled to the clained deducti ons.

Rul e 142(a); INDOPCO, Inc. v. Conm ssioner, 503 U.S. 79, 84

(1992). Moreover, deductions are to be narrowy construed, and
t axpayers bear the burden of proving that the clained deduction
falls within the anbit of the cited statutory provision. Deputy

v. du Pont, 308 U S. 488, 493 (1940); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934).°3
Section 165 provides as foll ows:
SEC. 165. LOSSES.

(a) Ceneral Rule.--There shall be allowed as a
deduction any | oss sustained during the taxable year and not
conpensated for by insurance or otherw se.

* * * * * * *

(c) Limtation on Losses of Individuals.--In the case
of an individual, the deduction under subsection (a) shal
be limted to * * *

* * * * * * *

(3) * * * |osses of property not connected with a
trade or business or a transaction entered into for
profit, if such |osses arise fromfire, storm
shi pwreck, or other casualty, or fromtheft.

[ Enphasi s added. ]

3Thus, it is not enough for a taxpayer to argue, as the
Pangs do, that the “Tax Code does not say you cannot deduct
| osses from accidental car death.” (Enphasis added.) Rather,
t he taxpayer nmust show that the Code affirmatively allows the
deduction they claim



-6-

Section 165(c)(3) thus allows non-corporate taxpayers a deduction

only for “losses of property” (enphasis added) that arise from
casual ty.

In Wiitney v. Conm ssioner, 13 T.C 897, 899 (1949), this

Court observed that “the | osses all owabl e under section 23(e)(3)
[a predecessor to section 165] are specifically limted to | osses
of property arising fromcasualty, and damages paid for injuries

and wongful death are plainly wthout the provisions of the

statute.” (Enphasis added.) This Court has consistently held
that settlenment paynents which result from autonobile accidents
do not constitute deductible casualty |osses. Tarsey v.

Commi ssioner, 56 T.C. 553 (1971); D ckason v. Comm ssioner, 20

B.T.A 496 (1930); Ml holland v. Conm ssioner, 16 B. T. A 1331

(1929); Peyton v. Conm ssioner, 10 B.T.A 1129 (1928); Hall v.

Conmi ssioner, T.C. Menp. 1980-485.

The Pangs nmintain, however, that their $250,000 settl enent
paynment is deductible under section 165(c)(3) as a casualty | oss
because Webster’'s Dictionary defines “casualty” as “[|]osses
caused by death, wounds” and the accident victinis death in
Decenber 2002 was certainly a casualty.

This issue is resolved not by Wbster’s definition of
“casualty” but by the Code s provisions for “casualty |oss”
gquot ed above. Moreover, the Pangs’ position conflates two

distinct things--the victinms casualty (which occurred when he
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died in 2002) and the Pangs’ financial loss (which occurred when
t hey made their paynment in 2004)“ -and does not explain how the
“casualty” of the victimresults in a deductible “casualty |oss”
for the Pangs under section 165.

This Court has held that “physical damage or destruction of
property is an inherent prerequisite in showng a casualty |loss.”

Ctizens Bank of Weston v. Conm ssioner, 28 T.C. 717, 720 (1957),

affd. 252 F.2d 425 (4th Gr. 1958). The Court of Appeals for the
Ninth Crcuit, to which an appeal in the present case would lie,
i kewi se requires physical damage to the taxpayer’s property as a
prerequisite to a casualty | oss deduction. See, e.g., Kamanski

v. Comm ssioner, 477 F.2d 452 (9th Cr. 1973), affg. T.C Meno.

1970-352;° Pulvers v. Comm ssioner, 407 F.2d 838, 839 (9th Gr

“The regul ations provide that “To be all owable as a
deducti on under section 165(a), a loss nust be * * * actually
sust ai ned during the taxable year”, 26 CF.R sec. 1.165-1(b),
| ncone Tax Regs., and that “any loss arising from* * * casualty
is allowable as a deduction under section 165(a) for the taxable
year in which the loss is sustained”, id. sec. 1.165-7(a)(1).
The victims casualty (i.e., his death) was not sustained in the
year at issue, 2004. Rather, it was the Pangs’ |oss that was
sustained in 2004. The focus here nust be on the Pangs’ | oss.

5l'n Kamanski v. Commi ssioner, 477 F.2d 452 (9th Cr. 1973),
affg. T.C. Meno. 1970-352, the taxpayers’ neighboring property
had suffered a casualty (a nmudslide) that did not danage the
t axpayers’ property but reduced its market value. The Court of
Appeals for the Ninth Grcuit stated: “The Tax Court ruled that
the | oss sustai ned was a nondeducti bl e personal loss in
di sposition of residential property and not a casualty |oss; that
the drop in market value was not due to physical damage caused by
the slide, but to ‘buyer resistance’; that casualty loss is
limted to damage directly caused by the casualty. W agree.”
Id. at 452 (enphasis added).
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1969), affg. 48 T.C. 245 (1967).° As a result, to obtain the
deduction the Pangs nmust denonstrate that the clainmed casualty
loss is attributable to physical damage to their property (e.g.,
damage caused to their vehicle during the accident). They have
not done so--and any damage to their property occurred in 2002,
not 2004.

The Pangs’ clained loss is attributable not to property
damage but to the nonetary settlenent of a wongful death claim
To the extent the Pangs are arguing that the paynent constitutes
a loss of their property, we find that to be beyond the scope of
section 165(c)(3). The term “losses of property” in section
165(c)(3) does not include a taxpayer’s nonetary paynment to a
third party or a decrease in the taxpayer’s net worth. See Furer

v. Comm ssioner, 33 F.3d 58 (9th Cir. 1994) (loss suffered by

t axpayers through a decline in the value of their stock due to a
fluctuating market did not constitute a casualty |loss), affg.

T.C. Meno. 1993-165; Dosher v. United States, 730 F.2d 375, 377

(5th Gr. 1984) (“‘property’ as used in [section] 165(c)(3)

The Court of Appeals for the Fifth Crcuit cited Pulvers v.
Conm ssi oner, 407 F.2d 838, 839 (9th Cr. 1969), affg. 48 T.C
245 (1967), in Dosher v. United States, 730 F.2d 375 (5th Cr
1984), a case in which the taxpayers, |like the Pangs, were forced
to pay tort danmges that exceeded their insurance policy limts
and attenpted to claimthe paynent as a casualty loss. The Fifth
Circuit stated, “[section 165](c)(3) speaks of |osses of
property. W find this | anguage expressive of congressional
intent to narrow the types of |osses deductible under this
subsection. * * * [T]he | oss nust be a damage or | oss to physi cal
property.” 1d. at 377.




-9-

i ncl udes noney only if the actual currency or coinage is

physi cal | y damaged or destroyed by the enunerated or inplied
casualties”). As a result, although the death of the pedestrian
was certainly a “casualty” in the general sense of the word, and
al t hough one could say that the Pangs suffered a subsequent
econom c “loss” when they paid the wongful death settlenent, we
cannot hold that Congress intended such a paynent to be a
“casualty loss” within the neaning of section 165(c)(3).

As a result, we find that the Pangs are not entitled to a
casualty | oss deduction under section 165(c)(3) on their 2004
return for the $250,000 that M. Pang paid to settle the w ongful
death claimstemm ng fromthe autonobile accident.

To reflect the foregoing,

Deci sion will be entered

for respondent.




