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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Petitioner lived in New Ol eans, Louisiana,
when he filed an offer in conprom se relating to his 1992-94 tax
years. Respondent’s Taxpayer Advocate’'s O fice asked respondent
to place a 45-day hold on collection for those years. On
February 12, 2003, respondent sent petitioner a Notice of

Det erm nation Concerning Col |l ection Action(s) Under Section 6320
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and/ or 6330 i n which respondent determined the filing of a tax
lien relating to those tax years was appropriate.

Petitioner tinely requested a hearing under section 6320(b).
Respondent infornmed petitioner by letter that respondent had
schedul ed a conference at respondent’s Appeals Ofice in Jackson,
M ssissippi, to be held 8 days after the date respondent sent the
letter. In the letter, respondent requested that petitioner
provide, not |ater than 3 days after the date respondent sent the
letter, any docunents he wi shed to have considered at that
conference. Jackson, M ssissippi, is about 180 mles from New
Ol eans. Respondent has an Appeals Ofice in New Ol eans but did
not schedul e the conference there.

The sol e issue for decision is whether respondent was
required to provide petitioner an opportunity for a hearing at
the Appeals Ofice closest to petitioner’s residence. W hold

t hat respondent was. See Katz v. Comm ssioner, 115 T.C 329,

335-336 (2000); sec. 301.6320-1(d)(2), Q&A-D7, Proced. & Adm n.
Regs. We will remand this case to respondent with instructions
to conply with this requirenent.

FI NDI NGS OF FACT

Sone of the facts are stipulated and are so found.

1 Section references are to the Internal Revenue Code in
effect during the rel evant years.
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Petitioner resided in Torrance, California, when he filed
t he petition.

A. Petitioner’'s 1992-94 Tax Returns

Petitioner filed tax returns for 1992-94 in which he
reported i ncone of $37,353 for 1992, $12,265 for 1993, and $8, 123
for 1994. Petitioner paid no tax for those years except for $156
that he paid with his 1994 return. Respondent assessed the tax
reported on petitioner’s returns for those years.

B. Filing of the Notice of Federal Tax Lien and the Hold Pl aced
on Collection Actions by the Taxpayer Advocate

In 1999, petitioner filed a Form 656, Ofer in Conprom se,
for 1992-94 and a request to abate interest and penalties with
respect to 1992-94 with respondent’s New Ol eans, Loui si ana,
Taxpayer Advocate’'s Ofice. Petitioner submtted another offer
in conprom se and request to abate interest and penalties after
respondent lost his first one.

On March 21, 2001, respondent’s Automated Coll ection Service
(ACS) requested that a notice of Federal tax lien be filed
relating to petitioner’s 1992-94 tax years. On March 29, 2001,
an enpl oyee in respondent’s office in New Ol eans prepared and
signed a notice of Federal tax lien for petitioner’s 1992-94 tax
years. On April 5, 2001, respondent filed with the Ol eans
Parish Recorder’s O fice a notice of Federal tax lien relating to
petitioner’s tax liabilities for tax years 1992-94. Also on that

day, Ms. Caudis M Hol nes (Hol nes), an enpl oyee of respondent’s
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New O | eans Taxpayer Advocate’'s Ofice, told petitioner that a
45-day hold woul d be placed on all collection actions relating to
petitioner’s 1992-94 tax liabilities pending her resolution of
petitioner’s concerns. Holnes called respondent’s ACS office on
April 5, 2001, to request that ACS delay collection. On April
11, 2001, respondent sent petitioner a notice that the Federal
tax lien relating to petitioner’s inconme tax liabilities for tax
years 1992-94 had been filed. The lien was recorded on April 17,
2001.

C. Petitioner’'s Request for a Hearing

On May 13, 2001, petitioner tinely filed a Form 12153,
Request for a Collection Due Process Hearing. Form 12153 directs
t axpayers who receive a Notice of Federal Tax Lien Filing & Your
Ri ght To A Hearing Under IRC 6320 to “Use this formto request a
hearing with the IRS Ofice of Appeals”. Petitioner’s request
contained his New Ol eans address and tel ephone nunber. In his
hearing request, he alleged that the notice of tax lien filing
was untinmely, that an offer in conprom se was pendi ng, and that
t he Taxpayer Advocate had placed a hold on collection.

Petitioner becane a permanent resident of Southern

California later in 2001.°2

2 This finding is based on the trial record, rather than the
admnistrative record. W are not limted to review of the
adm nistrative record in deciding cases brought under sec. 6330.
Robi nette v. Conm ssioner, 123 T.C 85, 95 (2004) (Court
revi ened) .
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Appeal s Oficer Suzanne L. Magee (Magee) sent a letter dated
March 19, 2002, to petitioner’s New Ol eans address, informng
petitioner that she had schedul ed a conference on March 27, 2002
(i.e., 8 days after she sent the letter), in respondent’s
Jackson, M ssissippi, Appeals Ofice. Jackson, M ssissippi, is
about 180 mles from New Ol eans. Magee wote in part:

| have schedul ed the conference you requested on this

case for the date and tinme shown above. Please let ne

know within 5 days fromthe date of this |letter whether

this is convenient. If you wish to discuss this by

t el ephone rather than comng to ny office, please

notify nme at the above nunber.

Qur neeting will be informal and you may present facts,

argunents, and |legal authority to support your

position. |If you plan to present or discuss new

material, please send ne copies at |east five days

before our neeting. You should prepare statenents of
fact as affidavits, or sign themunder penalties of

perjury.

Assuming normal tine for mail delivery, Magee’'s schedul e
gave petitioner little or no time to submt materials. Magee
requested that petitioner provide any docunents to be consi dered
at the hearing in Jackson not |later than 3 days after the date
Magee sent the letter. Magee did not tell petitioner (nor did
petitioner realize) that the proposed conference was the hearing
under section 6320(b) petitioner had requested when he submtted
t he Form 12153.

Petitioner received Magee's March 19, 2002, letter on March
25, 2002, 2 days before the date Magee had chosen for the

conference. Also on March 25, 2002, petitioner faxed a response
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to Magee stating that he was unable to attend or adequately
prepare for the conference in Jackson, and that Magee’s deadli ne
for sending affidavits and docunents in advance of the conference
had al ready passed. He stated that he “will be available for the
conference via tel ephone”, but he did not waive his right under
section 301.6320-1(d)(2), QA-D7, Proced. & Adm n. Regs., to have
a hearing at respondent’s office.

D. The March 27, 2002, Tel ephone Call and Events Leading to
Respondent’s Determ nation

Petitioner and Magee spoke by tel ephone on March 27, 2002.
During the tel ephone call, petitioner said, inter alia, that the
notice of Federal tax lien had been filed prematurely and that
t he Taxpayer Advocate’'s O fice had placed a hold on collection
actions.

Petitioner wote letters and sent faxes to Magee and ot her
enpl oyees of respondent between March 27 and May 2, 2002.
Petitioner asked that respondent provide himwth copies of
respondent’s records relating to his offers in conprom se,
requests for abatenent of interest and penalties, and requests
for assistance fromthe Taxpayer Advocate’'s Ofice, and he told
Magee that the anmount that respondent sought to collect for 1992-
94 was incorrect because respondent had not applied a credit from

a later year to those years.
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E. Respondent’s Notice of Deternination

On February 12, 2003, respondent issued to petitioner a
Notice of Determ nation Concerning Collection Action(s) in which
respondent determned that the filing of the tax lien for 1992-94
was appropri ate.

Petitioner tinely filed a petition. 1In the petition,
petitioner disputed the underlying tax liabilities for 1992 and
1994 on the grounds that respondent had not applied a credit from
a later year to those years and contended that respondent
recorded the tax lien despite the fact that the Taxpayer Advocate
had pl aced a 45-day hold on collection 12 days earlier.?

OPI NI ON

1. Respondent’s Cont enti ons

Respondent contends that (a) respondent was not required to
provi de petitioner an opportunity for a hearing at the Appeals
Ofice closest to petitioner’s residence, and (b) petitioner
wai ved any right to a hearing because petitioner had a tel ephone
conference wwth Magee in lieu of attending the conference at

Jackson, M ssi ssi ppi.

3 Congress contenplated the withdrawal of a Federal tax lien
in appropriate circunstances, such as after the involvenent of
t he Taxpayer Advocate. See sec. 6323(j)(1)(D
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2. VWhet her Respondent WAs Required To O fer a Hearing in
Respondent’s Appeals Ofice Cosest to Petitioner's
Resi dence

Respondent contends that, in the Form 12153, petitioner did
not request a hearing at one of respondent’s Appeals Ofices. W
di sagree. The fact that Magee offered petitioner an opportunity
for a conference at one of respondent’s Appeals Ofices suggests
t hat respondent believed (as did petitioner) that petitioner had
requested a hearing at respondent’s Appeals Ofice. If we
sustain respondent’s contention that a request for a hearing on
Form 12153 is not a request for a hearing at an Appeals Ofice,
Form 12153 woul d becone a trap for the unwary because there is
not hi ng on Form 12153 inform ng taxpayers of their right under
section 6320 and the acconpanying regul ations to request a
hearing at an Appeals Ofice.

Respondent contends that respondent is not required to
provide a hearing at one of respondent’s Appeals Ofices.
Respondent cites section 301.6320-1(d)(2), QA-D6, Proced. &

Adm n. Regs.* Respondent, however, overl ooks section 301. 6320-

4 Sec. 301.6320-1(d)(2), RA-D6, Proced. & Adm n. Regs.,
provi des:

CDP hearings are * * * informal in nature and do not

requi re the Appeals officer or enployee and the

t axpayer, or the taxpayer’'s representative, to hold a
face-to-face neeting. A CDP hearing may, but is not
required to, consist of a face-to-face neeting, one or

nmore witten or oral comruni cations between an Appeal s

of ficer or enployee and the taxpayer or the taxpayer's

(continued. . .)
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1(d)(2), Q&A-D7, Proced. & Adm n. Regs., which provides that, if
a taxpayer receives notice that a lien or levy has been filed and
requests a hearing at respondent’s Appeals Ofice, the taxpayer
must be offered an opportunity for a hearing at the Appeals
O fice closest to the taxpayer’s residence. See Katz v.

Comm ssioner, 115 T.C at 335-336; sec. 301.6320-1(d)(2), A-D7,

Proced. & Adm n. Regs.

We conclude that petitioner requested a hearing by filing
Form 12153. Respondent was required to provide himw th an
opportunity for a hearing at the Appeals Ofice closest to his

residence. Katz v. Conm ssioner, supra; sec. 301.6320-1(d)(2),

XRA-D7, Proced. & Admin. Regs.?®

3. VWhet her Petitioner WAs Provided an Opportunity for a Hearing
at the Appeals Ofice Closest to H s Residence

Petitioner lived in New Ol eans when he requested a hearing
under section 6320(b). Respondent had an Appeals Ofice in New

Oleans at all tinmes relevant to this case. Respondent did not

4(C...continued)
representative, or sonme conbination thereof. * * *

5 Sec. 301.6320-1(d)(2), RA-D7, Proced. & Adm n. Regs.,
provi des:

QDr7. If a taxpayer wants a face-to-face CDP hearing, where
will it be held?

A-D7. The taxpayer nmust be offered an opportunity for a
hearing at the Appeals Ofice closest to taxpayer’s residence * * *
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provi de petitioner an opportunity for a hearing at the Appeals
O fice closest to his residence.

4. VWhet her Petitioner Waived His Right to a Hearing at
Respondent’s Appeals Ofice

Respondent contends that petitioner waived his right to a
hearing at respondent’s Appeals Ofice by agreeing to hold a
t el ephone conference and by failing to specifically request that
the hearing be at the Appeals Ofice. W disagree. Petitioner
did not explicitly or inplicitly waive his right to a hearing at
respondent’s Appeals Ofice.

I n appropriate circunstances, we may renmand a case to the
Appeals Ofice for further investigation and consideration of the

taxpayer’s contentions. See Lunsford v. Conmm ssioner, 117 T.C

183, 189 (2001). We will remand this case with instructions to

respondent to offer petitioner a hearing at the Appeals Ofice

cl osest to petitioner’s current residence in Southern California.
To reflect the foregoing,

An _appropriate

order will be issued.




