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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: This is a case under sections 6320 and
6330.1 Petitioner failed to pay incone tax liabilities for 1992,
1993, and 1994 (years at issue). As a result, respondent filed a

Notice of Federal Tax Lien (NFTL). The issues for decision are:

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended. Anounts are rounded to
t he nearest doll ar.
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(1) Whether the anount assessed in each year at issue was
correct; (2) whether petitioner’s April 7, 1994, bankruptcy
filing barred the assessnment of his 1994 incone tax liability;
(3) whether the assessnents for the tax years at issue were
tinmely; (4) whether penalties under section 6651(a)(2) should be
abated; (5) whether interest on the tax liabilities for all tax
years at issue should be abated; (6) whether petitioner received
proper notice of the filing of the NFTL; and (7) whether
collection alternatives were properly considered.
FI NDI NGS OF FACT

Petitioner resided in Torrance, California, when he filed
the petition. Prior to becomng a California resident, he was a
resi dent of New Ol eans, Loui si ana.

Petitioner filed tax returns in which he reported i ncone of
$37,353 for 1992, $12,265 for 1993, and $8, 123 for 1994, and
i ncone taxes due of $4,924.32, $2,874.95, and $1, 133.74, for
t hose respective years. Petitioner failed to pay the incone
taxes due other than a partial paynent of $156 for 1994.
Respondent assessed petitioner's 1992-94 Federal incone tax
liabilities on Septenber 20, 1993, August 5, 1996, and Cctober 9,
1995, respectively. The assessnent for each tax year was made
within 3 years fromthe date the return for that year was fil ed.

Petitioner filed for bankruptcy on three separate occasions:

The bankruptcy proceeding filed on April 7, 1994, was di sm ssed
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June 28, 1996; the proceeding filed on Novenber 26, 1997, was
cl osed May 12, 1998; and the proceeding filed on June 30, 1998,
was cl osed Cctober 27, 1998.

In 1999, petitioner filed two Fornms 656, O fer-in-
Conprom se, to settle the 1992-94 tax liabilities. The first
offer filed on February 18, 1999, was rejected on June 6, 1999,
after petitioner failed to respond to respondent’s request for
verifiable financial statenments. The second offer, filed August
10, 1999, was rejected on Septenber 26, 2000, because petitioner
again failed to provide necessary financial information and
failed to provide an original signature on the Form 656.

On March 21, 2001, respondent’s Automatic Collection Service
(ACS) requested an NFTL. On March 29, 2001, an NFTL was prepared
which was filed on April 5, 2001, by respondent with the New
Ol eans Parish Recorder’s Ofice. Petitioner had no offer-in-
conprom se in effect or pending at the tine the NFTL was fil ed.

On April 5, 2001, the New O| eans Taxpayer Advocate Services
O fice (Taxpayer Advocate) told petitioner a 45-day “hold” woul d
be placed on all collection actions to allow petitioner to submt
anot her offer-in-conprom se.

On April 11, 2001, respondent tinely sent, via certified
mail, a Notice of Federal Tax Lien Filing and Your Right to a
Hearing Under | RC 6320, to petitioner regarding his unpaid i ncone

tax liabilities for the years at issue. The Notice indicated on
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April 5, 2001, a Federal tax lien was filed with respect to
petitioner’s unpaid income tax liabilities for the years at
issue. The lien was recorded on April 17, 2001.

On April 18, 2001, the Taxpayer Advocate sent a letter to
petitioner explaining why his previous offers were rejected. The
letter also stated petitioner needed to conplete another offer
containing current financial information and file it through the
Taxpayer Advocate’'s Ofice.

On May 13, 2001, petitioner tinely filed a Form 12153,
Request for a Collection Due Process Hearing. Petitioner’s
request contained his New Ol eans address and tel ephone nunber.
In his hearing request, he alleged the notice of tax lien filing
was untinmely, an offer-in-conprom se was pendi ng, and the
Taxpayer Advocate had placed a hold on collection.

On July 13, 2001, the Taxpayer Advocate’'s Ofice sent
another letter to petitioner expressing: “[we] have never
received [your] current Form 656 or financial statenments with
verification.” Again, petitioner failed to work wth respondent
to resolve his 1992-94 tax liabilities.

Petitioner becane a permanent resident of Southern
California later in 2001.

Respondent’ s Appeals Ofice sent a letter dated March 19,
2002, to petitioner’s New Ol eans address inform ng himthat

Appeal s had schedul ed a conference with petitioner on March 27,
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2002 (i.e., 8 days after the letter was sent), in respondent’s
Jackson, M ssissippi, Appeals Ofice. Jackson is approxi mately
180 mles from New O | eans.

Appeal s requested petitioner to provide any docunents to be
consi dered during the Jackson hearing no |ater than 3 days after
the date Appeals sent the letter. Further, Appeals did not
informpetitioner the proposed conference was the hearing under
section 6320(b) petitioner had requested when he submtted the
Form 12153.

Petitioner received the Appeals’ March 19, 2002, letter on
March 25, 2002, 2 days before the date Appeals had chosen for the
conference. The sane day, petitioner faxed a response to Appeals
stating he was unable to attend or adequately prepare for the
conference in Jackson, and the Appeals deadline for sending
affidavits and docunents in advance of the conference had al ready
passed. Petitioner stated he would be avail able for the
conference via tel ephone. Petitioner and Appeals held their
t el ephone conference on March 27, 2002.

On February 12, 2003, respondent issued to petitioner a
Notice of Determ nation Concerning Collection Action(s) in which
respondent determned the filing of the tax lien for 1992-94 was
appropri ate.

Petitioner tinely filed a petition with this Court.

The case was tried before this Court in Los Angeles, California.
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At trial, respondent contended: (a) Respondent was not required
to provide petitioner an opportunity for a hearing at the Appeals
Ofice closest to petitioner’s residence, and (b) petitioner

wai ved any right to a hearing because petitioner had a tel ephone
conference with Appeals in lieu of attending the conference in

Jackson, M ssissippi. Parker v. Conm ssioner, T.C Meno. 2004-

226.

The Court ruled respondent was required to provide
petitioner with an opportunity for a hearing at the Appeals
Ofice closest to his residence. 1d. Further, the Court found
petitioner did not explicitly or inplicitly waive his right to a
heari ng at respondent’s Appeals Ofice. 1d. The Court renanded
the case to respondent’s Ofice of Appeals with instructions to
of fer petitioner a face-to-face conference at the Appeals Ofice
cl osest to petitioner’s residence in Southern California. [|d.

On Decenber 15, 2004, petitioner nmet with Settlenment Oficer
Adlai Cdiman (M. Cdimn) at respondent’s Los Angel es Appeal s
Ofice. This office was the cl osest Appeals Ofice to
petitioner’s Southern California address.

At the hearing, petitioner asserted the anounts due were
incorrect, the assessnents for tax years 1992-94 were untinely,
the NFTL was not tinely filed, and the penalties and interest on
the assessed liabilities should be abated. |In addition,

petitioner asserted his April 7, 1994, bankruptcy filing barred
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t he assessnent of his 1994 tax liability on Cctober 9, 1995.

Coll ection alternatives were also discussed at | ength.

Petitioner indicated he wished to enter into an offer-in-
conprom se or an installnment agreenent as a neans of settling the
tax liability.

Petitioner and M. diman di scussed petitioner’ s current
financial circunstances. Petitioner stated he received State
assi stance of $221 nonthly, and $149 nonthly in food stanps. He
further asserted he had no assets. The parties’ discussion
focused upon the possible use of an offer-in-conprom se.

As a result of his alleged limted resources, petitioner
informed M. Cinman he was not financially able to pay the $150
of fer-in-conprom se application fee. M. diman told petitioner
that if his representations concerning his financial position
were true, he would qualify for the application fee waiver
Further, M. Cimn assured petitioner if everything petitioner
stated regarding his current financial position was true, if
petitioner “put an offer-in-conprom se for $100 on [M. Ciman’ s]
desk [he] would nmake it fly like a bird.”

At the end of the hearing, M. Cdinman gave petitioner a
previously prepared letter which stated petitioner had until

January 5, 2005, to submt the Form 656 O fer-in-Conpromse and
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Form 433-A.2 The letter further stated that if M. dinman did
not “receive such docunents by January 5, 2005, [he woul d] nmake a
determ nati on based on the information contained in the case
file.” In addition to the letter, petitioner was provided al
t he necessary forns wth acconpanying instructions on howto
conpl ete an offer-in-conprom se

Petitioner failed to submt the offer or any financial
statenent. As a result, no collection alternatives were
considered. M. diman closed the case and determ ned the NFTL
was appropriate and in accordance with all procedural guidelines.

A further trial of this case was held in Los Angel es,
California, on March 23, 2005. At trial, petitioner reiterated
the issues presented during the section 6320 hearing. Petitioner
further asserted that the Appeals officer at that hearing had not
addressed the issues and concerns raised, but had attenpted to
talk himinto submtting another offer-in-conpromse. Petitioner
testified he did not submt the offer-in-conpronm se because he
could not afford the $150 application fee. |In addition, he
di sagreed with M. diman over whether the recorded |lien would
remain in effect until the conprom sed bal ance of the tax

liability was conpletely paid.

2 Form 433-A, Collection Information Statenent for \Wage
Earners and Sel f Enpl oyed | ndi vi dual s.
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At the conclusion of trial, petitioner agreed to submt an
of fer-in-conprom se and respondent agreed to expedite the review
process. The parties’ agreenent was incorporated into an order
i ssued by the Court on March 23, 2005. Petitioner failed to
mention to respondent and the Court that petitioner intended the
subm ssion of an offer to be contingent upon respondent’s
wi t hdrawi ng the NFTL when the offer was accepted. On March 23,
2005, M. diman and his manager nmet with petitioner. Petitioner
was given detailed instructions as to how to conplete all the
forms necessary to submt an offer-in-conpromse. During this
meeting M. diman again informed petitioner that respondent
woul d not withdraw the NFTL until the conprom sed liability was
paid. Later, respondent’s counsel reiterated respondent’s
position concerning renoval of the lien.

On April 21, 2005, petitioner informed counsel for
respondent he would not submt an offer.

OPI NI ON

Section 6321 inposes a lien in favor of the United States
upon all property and rights to property of a taxpayer who is
liable for a tax and fails to pay the tax liability after demand
for paynment. The lien generally arises at the tinme the
assessnment is made and continues until the liability for the
assessed anount is paid or beconmes unenforceabl e because of | apse

of time. Sec. 6322. Pursuant to section 6323(a), a lien is not
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valid against certain third parties until the Secretary files a
notice of lien with the appropriate public office under section
6323(f).

Section 6320 sets forth the notice and heari ng procedures
whi ch nust be followed when a tax lien is filed. Under this
provision the Secretary is required to send witten notice to the
taxpayer liable for the tax not nore than 5 business days after
the NFTL is filed. Sec. 6320(a)(1) and (2). The notice nust
advi se the taxpayer of his right to appeal. Sec. 6320(a)(3). A
t axpayer, who so requests, nust be granted a hearing before an
inpartial Appeals officer. Sec. 6320(b) and (c). The hearing is
general ly conducted in accordance with the procedures described
in section 6330(c), (d), and (e).

Section 6330(c) prescribes the nmatters a taxpayer may raise
at an Appeals Ofice hearing, such as, spousal defenses, the
appropri ateness of the Conm ssioner’s intended collection action,
and possible alternative neans of collection, including an offer-

i n-conprom se or installnment agreenent. Sego v. Conm SSioner,

114 T.C. 604, 609 (2000). The existence and anount of the
underlying tax liability can be contested at an Appeals Ofice
hearing if the taxpayer did not receive a notice of deficiency
for the taxes in question or did not otherw se have an

opportunity to dispute such tax liability. Sec. 6330(c)(2)(B)
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| f the taxpayer does not agree with the Appeals officer's
witten determ nation, the taxpayer can appeal the determ nation
to the Tax Court or to a United States District Court (if the Tax
Court does not have jurisdiction over the underlying tax
liability). Sec. 6330(d)(1).

To determ ne the correct standard of review, the Court nust
first decide whether petitioner's underlying tax liability is

properly at issue. Sego v. Conm ssioner, supra at 610; Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000). The term “underlying

tax liability” under section 6330(c)(2)(B) includes anpbunts self-
assessed under section 6201(a), together with penalties and

interest. Sec. 6201(a)(1l); Montgonery v. Conm ssioner, 122 T.C

1, 9 (2004); sec. 301.6203-1, Proced. & Adm n. Regs..

The anount of the underlying tax liability may be placed at
issue if the taxpayer did not receive a statutory notice of
deficiency or otherw se have an opportunity to dispute the tax

ltability. Sec. 6330(c)(2)(B); see Behling v. Conmm ssioner, 118

T.C. 572, 576-577 (2002). In this case, petitioner was not

i ssued a notice of deficiency and did not have a prior
opportunity to dispute the tax liability. Therefore, the proper
standard of review for the argunments chall engi ng the underlying

tax liability is de novo. Sego v. Conm ssioner, supra at 609-

610.
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Petitioner makes several argunents: (1) The anounts
assessed for tax years 1992-94 were incorrect; (2) petitioner’s
April 7, 1994, bankruptcy filing barred the assessnent of his
1994 tax liability; (3) the assessnents for tax years 1992-94
were untinely; (4) penalties under section 6651(a)(2) should be
abated; (5) interest on the tax liabilities for all tax years at
i ssue shoul d be abated; (6) petitioner did not receive proper
notice of the filing of the NFTL; and (7) collection alternatives
were not properly considered.

The facts in this case do not support petitioner’s
argunents. Petitioner asserts the assessed anobunts of taxes are
incorrect for all tax years at issue. However, the taxes so
assessed were reported by petitioner on his own Federal incone
tax returns. The assessed taxes were properly entered on the
NFTL. The Court finds no evidence or reason to believe that any
of the anopunts are incorrect.

Petitioner asserts his April 7, 1994, bankruptcy barred the
assessnment of his 1994 tax liability. A bankruptcy petition
operates as an automatic stay of certain acts to collect, assess,
or recover any claimagainst the debtor that arose before the

conmmencenent of the case in bankruptcy.® 11 U S.C. sec. 362(a)(6)

3 Effective for bankruptcy proceedi ngs commenced after Cct.
22, 1994, the Bankruptcy Code was anended to allow for an
assessnment of any tax during a bankruptcy stay. 11 U S.C sec.
362(b) (9) (D) (2000).
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(1994). Personal incone taxes are due on the date the return is

required to be filed. Sec. 6151(a); Holywell Corp. v. Smth, 503

US 47, 58 (1992); Pan Am Van Lines v. United States, 607 F.2d

1299, 1301 (9th Gr. 1979). Because the liability for the 1994
income tax arose after the commencenent of the case in
bankruptcy, the assessnent of that tax was not subject to the
bankruptcy stay. The Court finds the bankruptcy stay did not bar
t he assessnent of petitioner’s 1994 incone tax liability.
Petitioner asserts the assessnents for the years at issue
were untinely. Section 6501(a) generally provides that an
assessnment of inconme tax liability is to be made within 3 years
after the tax return was filed. The Court finds petitioner’s
i ncone tax for each of the years at issue was assessed within 3
years of the date the tax return for that year was fil ed.
Petitioner asserts penalties should be abated because they
accunul ated due to respondent’s del ays and paynent will cause an
undue hardshi p because of his I[imted financial resources.
Section 6651(a)(2) inposes an addition to the tax for failure to
pay the anpbunt shown as tax on the return by the prescribed date.
To avoid the addition to tax, petitioner nust nmake an affirnmative
show ng the failure to pay was due to reasonabl e cause. Sec.
301.6651-1(c), Proced. & Adm n. Regs. A showi ng of reasonable
cause requires the taxpayer to denonstrate he exercised ordinary

busi ness care and prudence in providing for the paynent of his
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tax liability and neverthel ess was unable to pay the tax or would
have suffered undue hardship if he had paid it on the due date.
Id.

On several occasions petitioner asserted he has very
limted financial resources, but he has failed to provide
financi al evidence every tinme he has been asked to substantiate
these statenents. Petitioner is unable to show his failure to
pay was due to reasonabl e cause. The Court concludes petitioner
is liable for the addition to tax under section 6651(a)(2) for
failure to make tinely paynent of income tax for the years at
i ssue.

Petitioner asserts the paynent of interest should be abated
because it accumulated to his detrinment due to respondent’s
del ays and paynent will cause an undue hardshi p because of his
limted financial resources.

We apply an abuse of discretion standard when review ng the

Conmmi ssioner's failure to abate interest. Kr ugnan v.

Comm ssioner, 112 T.C 230, 239 (1999). Section 6404(e) permts

t he Comm ssioner to abate interest with respect to an error or
delay in paynent of tax resulting froman enpl oyee of the

I nt ernal Revenue Service' s being erroneous or dilatory in
performng a mnisterial act. There is no provision under
section 6404 or the regul ations pronul gated thereunder that

allows for the abatenment of interest due to financial hardship.
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Petitioner has not alleged, and the record contai ns no
evi dence, that respondent commtted any erroneous or dilatory
acts requiring abatement of interest. Thus, the Court concl udes
respondent’'s decision not to abate interest is not an abuse of
di scretion.

Petitioner asserts he did not receive proper notice of the
filing of the NFTL with respect to his unpaid incone tax
liabilities for the years at issue. Under section 6320 the
Secretary shall furnish the person described in section 6321 with
witten notice of the filing of a notice of |lien under section
6323. The notice may be sent by certified nail to the person’s
| ast known address not nore than 5 business days after the day of
filing the Federal tax lien. Sec. 6320(a)(2). Petitioner was
duly sent notice within 5 business days of the filing of the
Federal tax lien. Thus, the Court concludes respondent did not
abuse his discretion in determning petitioner received proper
notice of the filing of the NFTL.

Finally, respondent did not abuse his discretion in
determ ning further consideration of collection alternatives was
futile. Petitioner repeatedly failed to cooperate and respond to
respondent’s requests for financial information or to submt a
processabl e of fer-in-conprom se.

Accordingly, the Court holds that respondent’s determ nation

uphol ding the Federal tax |lien was not an abuse of his
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di scretion. The Court further holds respondent nmay proceed with
collection of tax years 1992, 1993, and 1994.

The Court, in reaching its holding herein, has considered
all argunents nmade and concl udes that any argunents not nentioned
above are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered for

r espondent .




