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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year at issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax of $3,215 for taxable year 2004. The issues for
decision are: (1) Wether petitioner is entitled to a dependency
exenption deduction for his niece, BMB;! (2) whether petitioner
is entitled to an earned incone credit; and (3) whether
petitioner is entitled to both a child tax credit and an
additional child tax credit.

Backgr ound

Sone of the facts were stipulated and are so found. The
stipulation of facts and attached exhibits are incorporated
herein by reference.

At the tinme the petition was filed, petitioner resided in
M am sburg, Onio.

During the taxable year 2004, petitioner held several jobs.
He worked for Burlington Coat Factory, Extra Help Staffing, and
Aneri can Buil di ng Mai nt enance Conpany (ABM earning $1,976, $31,
and $10, 065, respectively.

During the greater part of 2004, petitioner worked for ABM
as an office cleaner at a building that was | ocated across the
street froman apartnment he lived in with his girlfriend,
Trueshonda Carmcle (Ms. Carmcle). Petitioner’s daily work
shift was from5:30 p.m until 2:00 a.m He worked for ABM from

March 2003 until sonetine in 2005.

! The Court uses only the initials of the mnor child.
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Ms. Carmcle worked at a YMCA | ocated near her hone in an
after-school programfor 3 to 4 hours per day. Fromthe incone
derived fromher job, Ms. Carmcle hel ped pay for the rent, food,
and ot her expenses she shared with petitioner.

Petitioner has a sister, Unique Parks (Ms. Parks), who lives
in Lima, Chio, with her nother. M. Parks had a child, BMB, who
was born on Decenber 4, 2003. Followng the birth of her child,
Ms. Parks began experiencing difficulty in school and was
requi red by school officials to attend sumer classes. Because
Ms. Parks was required to attend extra tutoring and, eventually,
summer school, care for her child fell upon petitioner’s nother.
Subsequently, petitioner’s nother found it difficult to care for
Ms. Parks and BMB in addition to her enploynment as a nursing hone
ai de, and her guardi anship of several foster children residing
al ready at her residence.

BWMB' s father has been generally uninvolved with his child
since her birth and has not provided any form of financial
assi stance. Ms. Parks began receiving assistance vouchers, known
as “WC', for her and her baby. The vouchers entitled Ms. Parks
to a nonthly anount of food itens such as m |k, eggs, cheese,
cereal, and juice. WM. Parks also received Medicaid benefits
that entitled BMB to nedical care.

Petitioner’s niece, BMB, cane to |live with petitioner and

Ms. Carmcle sonetinme in late May 2004. Ms. Carmcle would often
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take the child to work with her at the YMCA. |If the child was
not wth Ms. Carmcle, petitioner would watch BVMB after he
returned home fromwork in the early norning.

In early 2004, petitioner and Ms. Carmicle resided in a one-
bedroom apartnment in Fairborn, Chio. On Decenber 28, 2004,
petitioner and Ms. Carmcle had their first child. Around this
time, petitioner and Ms. Carmcle noved to a new residence in
M am sburg, Onio.

On his 2004 tax return, petitioner clainmed a dependency
exenpti on deduction, an earned incone credit, and both a child
tax credit and an additional child tax credit with respect to
BMB. Respondent disall owed the dependency exenption deduction
clainmed by petitioner because petitioner did not show that he
provi ded over half of the support for BMB or that BMB resided
with himfor over one-half of the year. As a result of the
di sal | owance, respondent further disallowed both the clainmed
earned income credit and child care credits.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helvering,
290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)

provi des the general rule that “The burden of proof shall be upon
the petitioner”. In certain circunstances, however, if the

t axpayer provides credi ble evidence with respect to any factual
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i ssue relevant to ascertaining the proper tax liability, section
7491 pl aces the burden of proof on the Comm ssioner. Sec.
7491(a); Rule 142(a)(2). Credible evidence is “‘the quality of
evi dence which, after critical analysis, the court would find
sufficient * * * to base a decision on the issue if no contrary

evi dence were submitted ”. 2 Baker v. Comm ssioner, 122 T.C.

143, 168 (2004) (quoting Hi gbee v. Conm ssioner, 116 T.C 438,

442 (2001)). Section 7491 applies only if the taxpayer conplies
W th substantiation requirenents, nmaintains all required records,
and cooperates with the Conmm ssioner for wtnesses, information,
docunents, neetings, and interviews. Sec. 7491(a)(2).

Wth respect to the instant matter, petitioner has not
rai sed an argunent with respect to shifting the burden of proof
under section 7491. Further, petitioner has not shown that he
conplied with the threshold requirenents thereafter. Respondent,
on the other hand, argues that petitioner has not fully
cooperated with respondent’s requests for information, docunents,
and neetings. The Court concludes on this record that the burden
of proof remains on petitioner. Therefore, petitioner bears the

burden of showing that he is entitled to a dependency exenption

2 W interpret the quoted | anguage as requiring the
t axpayer’s evidence pertaining to any factual issue to be
evi dence the Court would find sufficient upon which to base a
deci sion on the issue in favor of the taxpayer. See Bernardo v.
Comm ssioner, T.C Meno. 2004-199.
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deduction, that he is entitled to an earned incone credit, and

that he is entitled to a child tax credit for the year at issue.
Mor eover, deductions are a matter of |egislative grace and

are allowed only as specifically provided by statute. | NDOPCO

Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934).

A. Dependency Exenpti on

Section 151(c) allows a taxpayer to deduct an annual
exenption anmount for each dependent of the taxpayer. Section
152(a) defines the term“dependent”, in pertinent part, to
i nclude “A son or daughter of a brother or sister of the
taxpayer”. Sec. 152(a)(6).

To prevail on this issue, petitioner nust show by conpetent
evidence that: (1) the individual clainmed satisfies the
definitional requirenents provided in section 152(a) (the
relationship requirenment); (2) the amount of total support
provi ded for the individual clainmd; and (3) he provided nore
than half of such support (taken together, the support
requi renent). See secs. 151(c)(1)(A), 152(a).

In this instance, the clained individual, BMB, satisfies the
definitional requirement of “dependent” within the neani ng of
section 152(a)(6). Specifically, BMB is the daughter of

petitioner’s sister. Accordingly, the remaining issue is whether
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petitioner provided nore than one-half of his niece’ s total
support for 2004.

For this purpose, “support” is defined as including food,
shel ter, clothing, nedical and dental care, education, etc. See
sec. 1.152-1(a)(2)(i), Incone Tax Regs. Section 1.152-
1(a)(2)(i), Incone Tax Regs., which provides:

For purposes of determ ni ng whether or not an

i ndi vidual received, for a given cal endar year, over

hal f of his support fromthe taxpayer, there shall be

taken into account the anmount of support received from

t he taxpayer as conpared to the entire anmount of

support which the individual received fromall sources,

i ncl udi ng support which the individual hinself

supplied. * * *

In other words, the support test requires the taxpayer to
establish the total support costs for the clained individual and
that the taxpayer provided at |east half of that anobunt. Archer

v. Comm ssioner, 73 T.C. 963, 967 (1980); see Cotton v.

Conmi ssioner, T.C. Menp. 2000-333; @Qulvin v. Conmm ssioner, T.C

Meno. 1980-111, affd. 644 F.2d 2 (5th Gr. 1981); Toponce V.

Comm ssioner, T.C Menp. 1968-101. Thus, a taxpayer who cannot

establish the total anmount of support costs for the clained
i ndi vidual generally may not claimthat individual as a

dependent. Blanco v. Conmi ssioner, 56 T.C 512, 514-515 (1971);

Cotton v. Conm ssioner, supra. The anount of total support

provi ded by the taxpayer nmay be reasonably inferred from

conpetent evidence. See Stafford v. Conmm ssioner, 46 T.C 515,

518 (1966).
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Petitioner testified that BVB resided with himfrom May 2004
until March 2005. Wth respect to the anounts provided for his
ni ece’s support, petitioner explained that, due to an overcharge
on his bank account, he was required to deposit his paychecks in
his girlfriend s account. He testified that he gave M. Parks
approxi mately $100 every 2 weeks to support his niece, BMB.

Petitioner further testified that he bought BMB cl ot hes,
food, and diapers. He estimated that he spent $30-35 per week
for food for BMB. Petitioner also stated that he purchased $30
worth of disposable diapers in a box that woul d | ast
approximately a nonth. According to petitioner, Ms. Carmcle
woul d al so purchase baby cl ot hes for BMB.

At trial, Ms. Parks confirnmed that BMB went to live with
petitioner in May 2004, while she attended sumrer school, which
ended in July 2004. For a 1 nonth period between sumrer school
and the start of the school year in August, BMB “cane and stayed
for alittle bit.” According to Ms. Parks, BMB “sonetines”
stayed with her at her nother’s house during weekends after the
start of the school year. M. Parks also testified that her
not her woul d help financially when she could. In M. Parks’
estimation, it cost about $100 per nmonth to support BMB.

We find petitioner’s testinony to be credible as to the fact
t hat he provided support for his niece. W also find

petitioner’s sister to be credible as well. However, the record
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as to the actual anounts provided by petitioner for the care of
the child is distressingly vague and i nconpl ete.

In this regard, petitioner did not keep records of how nuch
he spent on BMB. Wile petitioner was able to partially
reconstruct for the Court an approxi mate dol |l ar anount of total
support provided for his niece, there is no docunentation with
respect to the expended funds. |In addition, petitioner’s nother
apparently provided sone financial support for BMB, although
there is also no accounting for these funds. Moreover,
petitioner’s sister received “WC’ vouchers and Medi cai d.
Petitioner also acknow edged that Ms. Carmcle contributed
towards rent, food, and other incidental household itens as well
as for some of BMB's expenses. Thus, we cannot clearly say that
petitioner has established the total anount of support for BMB in
t axabl e year 2004.

Petitioner attenpted to show that he provided over half of
the support for BMB by submtting his paychecks from ABM as wel |
as bank account statenents in Ms. Carmcle’ s nane. However, the
deposits to the bank account do not appear to correlate with
petitioner’s paychecks. Fromthe information before us, we
di scern that petitioner deposited two ABM checks in M.
Carmcl e’ s bank account. The two checks are: (1) October 16,

2004, in the anount of $477.51, which was deposited on COctober
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25, 2004; and (2) Novenber 12, 2004, in the amount of $419. 76,
whi ch was deposited on Decenber 3, 2004.°3

We are convinced that, during 2004, petitioner paid expenses
on behalf of BMB and was a caring uncle to his niece. However,
petitioner has failed to provide the Court with any significant
corroborative evidence establishing the total anount of support
or that he provided over half of BVMB s support during the 2004
tax year

Upon the basis of the record before us, respondent’s
determnation on this issue is sustained.

B. Earned | nconme Credit

As previously stated, petitioner clainmd an earned i nconme
credit for taxable year 2004 with BMB as the qualifying child.
In the notice of deficiency, respondent disallowed the earned
income credit.

Subject to certain limtations, an eligible individual is
allowed a credit which is calculated as a percentage of the
i ndi vidual’s earned income. Sec. 32(a)(1l). Earned incone

i ncl udes wages. Sec. 32(c)(2)(A). Section 32(c)(1)(A (i), in

S Adifficulty is that for about half of the ABM paychecks,
the reported amobunts are for “gross” with the “net” anounts cut
off in the joint exhibits. Even taking into account net incone
cal cul ations, the amobunts still do not correspond with the
anounts deposited. For sone of the ABM paychecks that clearly
report net inconme, there are no correspondi ng bank deposit
statenents. For exanple, there are no statenents for June, July,
Sept enber, and Decenber 2004.
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pertinent part, defines an “eligible individual” as “any
i ndi vidual who has a qualifying child for the taxable year”. A
“qualifying child” is one who satisfies a relationship test, a
residency test, and an age test. Sec. 32(c)(3). The pertinent
parts of section 32(c)(3) provide:

(3) Qalifying child.--

(A) I'n general.--The term “qualifying
child” means, with respect to any taxpayer for

any taxabl e year, an individual —

(1) who bears a relationship to the
t axpayer described i n subparagraph (B)

(i1) who has the sane principal place of
abode as the taxpayer for nore than one-
hal f of such taxable year, and

(ti1) who neets the age requirenments of
subpar agraph (C).

As rel evant herein, a descendant of a brother or sister who
t he taxpayer cares for as the taxpayer’'s own child satisfies the
relationship test. Sec. 32(c)(3)(B)(i)(Il). Therefore, we are
willing to assune that BMB satisfies the relationship test.

However, although we find petitioner’s testinony credible
that BMB did reside in his residence in Mam sburg, Oiio, for a
period of tinme in 2004, petitioner did not establish that his
resi dence was the principal place of abode for BMB for nore than

one-hal f of the taxable year 2004. M. Parks’s testinony shows
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that BMB frequently stayed with her at her nother’s house in
Lima, Chio. W find that BMB fails the residency test of section
32(c)(3)(ii). Accordingly, respondent’s determ nation on this
i ssue i s sustained.

C. Child Tax Credit

As previously stated, petitioner claimed a child tax credit
and an additional child tax credit for the tax year 2004 wth BMB
as the qualifying child. 1In the notice of deficiency, respondent
di sal | oned both the child tax and the additional child tax
credits with respect to BMB.

Section 24(a) authorizes a child tax credit with respect to
each “qualifying child” of the taxpayer. The term “qualifying
child” is defined in section 24(c). As relevant to these facts,
a qualifying child neans an individual wth respect to whomthe
taxpayer is allowed a deduction under section 151. Sec.
24(c) (1) (A .

We have already held that petitioner is not entitled to the
dependency exenption deduction under section 151 for BMB.
Accordingly, BMB is not considered a “qualifying child” within
t he neani ng of section 24(c). It follows, therefore, that
petitioner is not entitled to a child tax credit under section

24(a).
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D. Additional Child Tax Credit

The child tax credit is a nonrefundabl e personal credit that
was added to the Internal Revenue Code by the Taxpayer Relief Act
of 1997, Pub. L. 105-34, sec. 101(a), 111 Stat. 796, with a
provision for a refundable credit, the additional child tax
credit, for famlies with three or nore children. For taxable
years begi nning after Decenber 31, 2000, the additional child tax
credit provision was anended to renove the restriction that only
famlies wwth three or nore children are entitled to claimthe
credit. See sec. 24(d)(1); Economc Gowth and Tax Reli ef
Reconciliation Act of 2001, Pub. L. 107-16, sec. 201(c)(1), 115
Stat. 46.

In the absence of other nonrefundabl e personal credits, a
taxpayer is allowed to claima child tax credit in an anount that
is the |l esser of the full child tax credit or the taxpayer’s
Federal incone tax liability for the taxable year. See sec.
26(a). If the child tax credit exceeds the taxpayer’s Federa
incone tax liability for the taxable year, a portion of the child
tax credit nmay be refundable as an additional child tax credit
under section 24(d)(1). The refundabl e and nonrefundabl e
portions of the child tax credit cannot exceed the total
al | owabl e anpbunt of the credit.

Petitioner is not entitled to claiman additional child tax

credit because he did not qualify for a child tax credit.
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In view of the foregoing, we sustain respondent’s
determ nation on this issue.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




