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MVEMORANDUM OPI NI ON

THORNTON, Judge: This case is before us on respondent’s
nmotion to dismss for lack of jurisdiction. For the reasons
stated bel ow, we nust grant respondent’s notion.

Backgr ound

On February 11, 2004, petitioner executed Form 2848, Power

of Attorney and Decl aration of Representative, appointing
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Stephen K. Mdgley (M. Mdgley) as her attorney in fact. The
Form 2848 states that “Original notices and other witten

communi cations will be sent to you and a copy” to the listed
representative, unless a box were checked indicating that the
taxpayer wanted a different arrangenent. Petitioner |eft
unchecked the box on the Form 2848 whereby she coul d have

i ndi cated that she wanted M. Mdgley to receive the original

and herself a copy, of such notices or comrunications.?

By Final Notice dated Novenber 29, 2004, respondent denied
petitioner’s request for relief fromjoint and several liability
pursuant to section 6015.2 Respondent sent the Final Notice to
petitioner’s | ast known address, the address shown on the Final
Notice, by certified mail. On Decenber 10, 2004, petitioner
faxed a partial copy of the Final Notice to M. M dgley.

On March 14, 2005, petitioner filed her petition, postnmarked
March 7, 2005, challenging respondent’s adverse determnation in
the Final Notice. On June 28, 2005, respondent filed a notion to
dismss this case for lack of jurisdiction. On August 3, 2005,
petitioner filed her objection to respondent’s notion. On

Cct ober 17, 2005, a hearing was held on respondent’s notion.

! Petitioner also |left unchecked the box whereby she coul d
have indicated that she wanted no noti ces or comruni cati ons sent
to M. Mdgley.

2 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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Di scussi on

The jurisdiction of this Court depends on the tinely filing
of a petition. Rule 13(c). Section 6015(e)(1)(A) requires that
a petition to determne relief fromjoint and several liability
must be filed no later than the close of the 90th day after “the
date the Secretary nmails, by certified or registered mail to the
taxpayer’s | ast known address, notice of the Secretary’ s final
determnation of relief available to the individual”

It is undisputed that the Final Notice denying petitioner’s
adm ni strative request for relief fromjoint and severa
l[iability was sent to petitioner’s |ast known address by
certified mail on Novenber 29, 2004. Thus, pursuant to section
6015(e) (1) (A (ii), the petition was required to be filed by the
cl ose of February 27, 2005. The petition was postnmarked March 7,
2005, and was not filed until March 14, 2005. Accordingly, the
petition was untinely, and this case nust be dism ssed for |ack
of timely filing of a petition.

I n opposing respondent’s notion to dismss, petitioner
al | eges various procedural defects in respondent’s issuance of
the Final Notice. Any such procedural defects, however, would
not operate to give this Court jurisdiction where the petition
was not filed in the 90-day period prescribed by section
6015(e) (1) (A); at nost, such procedural defects mght inplicate

an issue as to whether this case should be dism ssed for
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respondent’s failure to issue a valid Final Notice, rather than
for lack of timely filing of a petition. See Keeton v.

Comm ssioner, 74 T.C. 377, 379 (1980) (involving failure to file

atinely petition challenging a notice of deficiency under
section 6213(a)). As discussed bel ow, petitioner has not shown
that respondent failed to issue a valid Final Notice.

Petitioner alleges that respondent never sent a copy of the
Final Notice directly to M. Mdgley, as directed on petitioner’s
Form 2848. Petitioner contends that pursuant to Massachusetts
| aw, respondent’s alleged failure to give notice to petitioner’s
counsel was “an unfair and deceptive trade practice”.

The Form 2848, as executed by petitioner, did not authorize
respondent to mail an original docunment to M. Mdgley, nor did
it indicate that she had noved to a new address. Accordingly, it
di d not change petitioner’s |ast known address for purposes of
section 6015(e)(1)(A) (ii) or otherw se affect the mailing

requi renents of that section. See Houghton v. Conm ssioner, 48

T.C 656, 661 (1967) (simlarly construing mailing requirenments
for notices of deficiency under section 6212). Respondent’s
alleged failure to send a copy of the Final Notice to
petitioner’s attorney did not extend the 90-day filing period.

See id.; Allen v. Comm ssioner, 29 T.C 113, 117 (1957).

Petitioner acknow edges that she received the Final Notice

dat ed Novenber 29, 2004, but conplains vaguely that she did not
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receive it “until later in tinme”. Under the statute, however, it
is the mailing and not the taxpayer’s receipt (which al nost
inevitably will be later) of the Final Notice that starts the
runni ng of the 90-day period. In any event, petitioner obviously
had received the Final Notice by Decenber 10, 2004, when she
faxed at least part of it to M. Mdgley.

Petitioner alleges that the Final Notice failed to state a
90-day time period for filing a petition in the Tax Court. The
evidence on this point is inconclusive.® Section 6015, however,
contains no requirenent that the notice of the Secretary’ s final
determ nation of relief specify the tine period in which the
t axpayer nust petition the Tax Court.* Accordingly, failure to

specify such a tine period does not render the Final Notice

3 The only copy of the Final Notice that has been submitted
to the Court appears to be the partial copy that petitioner faxed
to M. Mdgley on Dec. 10, 2004. At the hearing, M. Mdgley
indicated that petitioner had failed to “fax both sides of the
page. Apparently, she wasn’t aware that there were two sides to
t he page”.

4 By contrast, in notices of deficiency mailed after Dec.
31, 1998, the IRSis required to specify the date determ ned by
the RS as the | ast day on which the taxpayer may file a petition
with the Tax Court. Internal Revenue Service Restructuring and
Ref orm Act of 1998, Pub. L. 105-206, sec. 3463(a), 112 Stat. 767.
Respondent’s failure to provide the petition date as required,
however, has not been construed to render the notice of
deficiency invalid. Rochelle v. Conm ssioner, 116 T.C. 356
(2001), affd. 293 F.3d 740 (5th Gr. 2002); Smith v.
Comm ssioner, 114 T.C 489 (2000), affd. 275 F.3d 912 (10th G
2001) .
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invalid or alter the 90-day filing period pursuant to section
6015(e) (1) (A).

M. Mdgley contends that an I RS enpl oyee infornmed hi mthat
he had until March 17, 2005, to petition the Tax Court.
Erroneous | egal advice by an I RS enpl oyee, however, does not
generally bind the Comm ssioner and does not affect, by estoppel
or otherwise, the jurisdictional requirement for a tinely filed

petition. See Elgart v. Comm ssioner, T.C. Meno. 1996-379 (and

cases cited therein).

In any event, it was petitioner’s and M. Mdgley’'s
responsibility to file the petition on tinme. Wen petitioner
faxed himthe partial copy of the Final Notice, M. Mdgley had
79 days left to file a petition in the Tax Court. M. Mdgley
hol ds hinself out as an experienced attorney who has “filed many
applications for innocent spouse relief in the past”. W do not
find convincing or satisfactory M. Mdgley's unquestioning
reliance on informal advice provided by an I RS enpl oyee as to the
critical date for filing the Tax Court petition. Nor is
petitioner availed by M. Mdgley's proffered explanation that he
was unable to file the petition on tinme because of his

“wor kl oad”.
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Accordingly, we nust grant respondent’s notion to dismss

for lack of jurisdiction for lack of tinely filing of a petition.

An appropriate order

of disnmssal will be entered.




