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On Feb. 28, 2008, five indirect partners filed a
petition pursuant to sec. 6226(b)(1), I.R C, as
menbers of a 5-percent group challenging adjustnents to
partnership itens in the notice of final partnership
adm ni strative adjustnent (FPAA) and asserting that the
period of limtations on assessnents had expired. On
Feb. 29, 2008, six petitions regarding the same FPAA
were filed, one by the pass-thru partner through which
the five indirect partners held their interests in the
partnership and one by each of the sane individual
indirect partners who filed the initial petition on
Feb. 28, 2008. The five petitions filed by the
i ndividual indirect partners purport to be filed
pursuant to sec. 6226(d)(1), I.RC., solely to assert
that the period of limtations for assessnent has
expired as to each of them

Held: The initial petition filed by the five
indirect partners on Feb. 28, 2008, as nenbers of a 5-
percent group was valid under sec. 6226(b)(1), |I.RC
and nust go forward pursuant to sec. 6226(b)(2), I.RC
Sec. 6226(b)(4), I.R C., provides that subsequent
actions regardi ng the same FPAA nust be di sm ssed.

Sec. 6226(d)(1), I.R C, which allows a partner to file
a petition solely for the purpose of asserting that the
period of limtations on assessnents has expired as to
hi m does not override the provisions of sec.

6226(b)(2) and (4), I.R C. The six petitions filed on
Feb. 29, 2008, nust be dism ssed for |ack of
jurisdiction pursuant to sec. 6226(b)(4), I.RC

N. Jerold Cohen and Thomas A. Cullinan, for petitioners.

Bonnie L. Caneron, for respondent.

OPI NI ON

RUVWE, Judge: These seven cases were consolidated for
pur poses of considering respondent’s notions to dism ss the six

cases bearing docket Nos. 5149-08, 5150-08, 5151-08, 5152-08,
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5153- 08, and 5154-08, for lack of jurisdiction pursuant to
section 6226(b)(2) and (4).°2

Backgr ound

On Cctober 3, 2007, pursuant to section 6223(a)(2),
respondent issued a notice of final partnership admnistrative
adj ustnment (FPAA) to the Private Capital Mnagenent G oup
L.L.C, the tax matters partner (TMP) for PCM5 Tradi ng Partners
XX, L.P. (the partnership), for the taxable years 1999 and 2000.°3
On the sane date respondent al so sent a copy of the FPAA to PCMG
Tradi ng Fund XX, LLC (Fund), which was a “notice partner” of the
partnership. See sec. 6231(a)(8). Fund was also a “pass-thru
partner.” See sec. 6231(a)(9). David Boyer, Donal d DeFossett,
Jr., Richard M Kell eher, M chael Rowny, and John A. McMillen
were nmenbers of Fund and as such were indirect partners of the
partnership. See sec. 6231(a)(10). None of these individual

indirect partners was a notice partner.

2 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended.

3 Attached to the seven petitions are copies of two
different FPAAs, both issued to the TMP on Cct. 3, 2007. The
FPAA referred to in this Opinion pertains to tax years 1999 and
2000. The other FPAA pertains only to tax year 1999, contains no
adj ustnments, and appears to be a partial duplication of the FPAA
for 1999 and 2000. Petitioners dispute the proposed adjustnents
to both tax years, and in the notions under consideration and the
responses thereto the parties refer to a single FPAA covering
both years; we do |ikew se.
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Pursuant to section 6226(a), the TMP has 90 days fromthe
mai ling of the FPAAto file a petition for readjustnent of
partnership itenms. The TMP did not file a petition. Pursuant to
section 6226(b) (1), if the TMP does not file a tinely petition,
any notice partner and any 5-percent group nmay file a petition
for readjustnment of partnership itens within 60 days after the
cl ose of the 90-day period described in section 6226(a). Under
section 6231(a)(11), a 5-percent group is a group of partners who
had aggregate profits interests in the partnership of 5 percent
or nore for the partnership’ s taxable years at issue.

On February 28, 2008, David Boyer, Donal d DeFossett, Jr.

Ri chard M Kell eher, M chael Rowny, and John A. McMillen filed a
single petition for readjustnment of partnership itens as a 5-
percent group (docket No. 5078-08). The aggregate profits
interests of these individual indirect partners for the 1999 and
2000 taxabl e years exceeded 5 percent. The petition filed by
menbers of the 5-percent group was filed within the 60-day period
described in section 6226(b)(1).

On the foll ow ng day, February 29, 2008, Fund, as a notice
partner, filed a petition for readjustnment of partnership itens
wWth respect to the same FPAA (docket No. 5154-08). Al so on
February 29, 2008, each of the aforenentioned individual indirect
partners filed a separate petition with respect to the sane FPAA

(docket Nos. 5149-08, 5150-08, 5151-08, 5152-08, and 5153-08)
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asserting that the period of limtations for assessing any tax
attributable to partnership itens had expired as to each of them
The statute of |limtations issue raised in each of the five
petitions filed by the individual indirect partners had al so been
raised in the petition filed by the 5-percent group and in the
petition filed by Fund.

Di scussi on

Respondent argues that the petition filed by the 5-percent
group (docket No. 5078-08) on February 28, 2008, was a valid
petition that gives this Court jurisdiction over the partnership
itens and statute of limtations issues and that the six
petitions filed the followi ng day are sinply duplications that
nmust be dism ssed for lack of jurisdiction pursuant to section
6226(b) (2) and (4).

Petitioners® agree that the first petition by the 5-percent
group was valid for jurisdictional purposes but state that the
subsequent six petitions were filed as a “backup” because of
uncertainty about whether jurisdiction over the petition filed by
the 5-percent group will be upheld. Petitioners also argue that
the five individual indirect partners each have a right to file
i ndi vi dual petitions pursuant to section 6226(d)(1) even if the

petition filed by the 5-percent group is held to be valid.

4 Unl ess otherwise noted, we will refer to all petitioners
collectively since they share counsel and have collectively nmade
t he sane argunents.
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Petitioners ask us to deny respondent’s notions to dism ss.
Petitioners also noved for consolidation of the seven cases,
whi ch respondent opposes.

It is incunbent on us to resolve the various jurisdictional
i ssues raised by the parties. As we recently stated:

This Court can proceed in a case only if it has
jurisdiction, and either party, or the Court sua
sponte, can question jurisdiction at any tine. Estate
of Young v. Conm ssioner, 81 T.C 879, 880-881 (1983).
We have jurisdiction to determ ne whether we have
jurisdiction. Brannon’s of Shawnee, Inc. V.

Commi ssioner, 69 T.C 999, 1002 (1978). As we stated
in Wieeler’s Peachtree Pharnmacy, Inc. v. Conmm ssioner,
35 T.C. 177, 179 (1960): “[Questions of jurisdiction
are fundanmental and whenever it appears that this Court
may not have jurisdiction to entertain the proceedi ng

t hat question nust be decided.” [Stewart v.

Comm ssioner, 127 T.C 109, 112 (2006).]

Validity of the First Petition by the 5-Percent G oup

Section 6226(b) (1) provides:

SEC. 6226(b). Petition by Partner O her Than Tax
Matters Partner. --

(1) In general.--If the tax matters
partner does not file a readjustnent petition
under subsection (a) wth respect to any
final partnership adm nistrative adjustnent,
any notice partner (and any 5-percent group)
may, within 60 days after the cl ose of the
90-day period set forth in subsection (a),
file a petition for a readjustnent of the
partnership itenms for the taxable year
involved with any of the courts described in
subsection (a). !

5> This Court is one of the courts described in sec. 6226(a).
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A 5-percent group is defined in section 6231(a)(11) as “a
group of partners who for the partnership taxable year involved
had profits interests which aggregated 5 percent or nore.” “The
term‘partner’ neans--(A) a partner in the partnership, and (B)
any ot her person whose incone tax liability under subtitle Ais
determined in whole or in part by taking into account directly or
indirectly partnership itens of the partnership.” Sec.
6231(a)(2). “The term‘indirect partner’ neans a person hol di ng
an interest in a partnership through 1 or nore pass-thru
partners.” Sec. 6231(a)(10).® W have held that an indirect
partner is deenmed a partner under section 6231(a)(2)(B). Dionne

V. Conm ssioner, T.C. Menob. 1993-117. On the basis of these

definitions, we conclude that a 5-percent group entitled to file
a petition under section 6226(b)(1) can be nade up by indirect
partners. See also section 301.6231(d)-1, Proced. & Adm n.
Regs., which prescribes timng rules for determining profits
interests of indirect partners for purposes of qualifying as a 5-
percent group.

It is undisputed that each of the individuals who filed the
first petition as a 5-percent group (docket No. 5078-08) was an

indirect partner in the partnership who held an interest in the

6 “The term ‘pass-thru partner’ neans a partnership, estate,
trust, S corporation, nom nee, or other simlar person through
whom ot her persons hold an interest in the partnership with
respect to which proceedi ngs under this subchapter are
conducted.” Sec. 6231(a)(9).
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partnership through Fund, which was a pass-thru partner. As
such, these five individuals were also “partners” wthin the
meani ng of section 6231(a)(2)(B) who held profits interests which
aggregated 5 percent or nore and therefore qualified as a 5-
percent group under section 6231(a)(11).

The only “fly in the ointment” is that only one reported
case cited by either party directly supports the proposition that
indirect partners may forma 5-percent group: Third

D vi dend/ Dar danos Associ ates v. Comnm ssioner, 88 F.3d 821 (9th

Cr. 1996), revg. T.C. Meno. 1994-412. |In Third D vidend, a

notice partner’ which was also a pass-thru partner filed a
petition after it had filed for bankruptcy and after it had been
notified that it was no longer a party to the partnership
proceedi ngs because its partnership itens had been converted to
nonpartnership itens. See sec. 6231(c). On the follow ng day,
two indirect partners who held aggregate profits interests in the
partnership of nore than 5 percent through the pass-thru partner
also filed a petition with respect to the sane FPAA. This Court
dism ssed the first petition on the ground that the pass-thru
partner’s bankruptcy disqualified it fromfiling a petition and

fromentitlenment to further notice in the partnership proceedi ng.

" Sec. 6231(a)(8) provides that “The term ‘notice partner
means a partner who, at the tinme in question, would be entitled
to notice under subsection (a) of section 6223 (determ ned
w thout regard to subsections (b)(2) and (e)(1)(B) thereof).”
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Because the pass-thru partner was not entitled to notice, the
link of notice to the indirect partners had al so been cut. W
hel d that because the link of notice had been broken, the
partnership itens of the indirect partners had converted to
nonpartnership itens. As a result, we held that the Court |acked
jurisdiction over the petition filed by the indirect partners.
The Court of Appeals for the Ninth Crcuit reversed, holding that
the indirect partners qualified as a 5-percent group that was
entitled to file a petition regardl ess of the bankruptcy of the
pass-thru partner or whether the Iink of notice to them had been
cut.

The i nstant case does not involve any bankruptcy or notice

i ssues and is therefore distinguishable fromThird D vidend.

However, putting those issues aside, we agree with the hol ding of
the Court of Appeals for the Ninth Crcuit that this Court has
jurisdiction over atinely petition filed by nenbers of a 5-
percent group conposed of indirect partners. Therefore, we hold
that this Court has jurisdiction over the petition filed by the
menbers of the 5-percent group in docket No. 5078-08.

1. Di sm ssal of Subsequent Petitions

As previously stated, section 6226(b)(1) sets forth our

jurisdiction over petitions for readjustnent of partnership itens
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filed by notice partners and 5-percent groups. Section
6226(b)(2) and (4) then provides:
(2) Priority of the tax court action.--1f nore
than 1 action is brought under paragraph (1) with
respect to any partnership for any partnership taxable

year, the first such action brought in the Tax Court
shal | go forward.

* * * * * * *

(4) Dismssal of other actions.--1f an action is

brought under paragraph (1) in addition to the action

whi ch goes forward under paragraph (2) or (3), such

action shall be dism ssed.

Since we have already held that we have jurisdiction over
the petition filed by the 5-percent group at docket No. 5078-08,
whi ch was the first action brought, that action nust go forward
pursuant to section 6226(b)(2). Section 6226(b)(4) would seemto
require that the six subsequently filed petitions regarding the

sane FPAA be dism ssed for lack of jurisdiction. See Cablevision

of Conn. v. Commi ssioner, T.C Meno. 1993-106; Canbri dge Research

& Dev. Group v. Conmi ssioner, T.C. Menp. 1991-434. However, with

respect to the five petitions filed by the individual indirect
partners, petitioners argue that there is a statutory exception
to the dism ssal requirenment of section 6226(b)(4). They gl ean
this exception fromsection 6226(c) and (d), which provides:
SEC. 6226(c). Partners Treated as Parties.--1f an
action is brought under subsection (a) or (b) with

respect to a partnership for any partnership taxable
year - -
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(1) each person who was a partner in
such partnership at any tinme during such year
shall be treated as a party to such action
and

(2) the court having jurisdiction of
such action shall allow each such person to
participate in the action.

(d) Partner Must Have Interest in Qutcone.--

(1) I'n order to be party to action.--
Subsection (c) shall not apply to a partner
after the day on which--

(A) the partnership itens of
such partner for the partnership
t axabl e year becane nonpartnership
itens by reason of 1 or nore of the
events described in subsection (b)
of section 6231, or

(B) the period wi thin which
any tax attributable to such
partnership itenms may be assessed
agai nst that partner expired.

Not wi t hst andi ng subpar agraph (B), any person
treated under subsection (c) as a party to an

action shall be permtted to participate in
such action (or file a readjustnent petition
under subsection (b) or paragraph (2) of this

subsection) solely for the purpose of
asserting that the period of linmtations for
assessing any tax attri butable to partnership

itens has expired with respect to such
person, and the court having jurisdiction of
such action shall have jurisdiction to
consider such assertion. [Enphasis added.]

The above enphasi zed provi sions of section 6226(d)(1) were

added by the Taxpayer

1239(b),

Relief Act of 1997, Pub. L. 105-34,

SecC.

111 Stat. 1027. The legislative history explains:

“The

provision * * * permts a partner to participate in an action or
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file a petition for the sol e purpose of asserting that the period
of limtations for assessing any tax attributable to partnership
itens has expired for that person.” H Rept. 105-148, at 594
(1997), 1997-4 C.B. (Vol. 1) 319, 916.%

The individual indirect partners argue that even though
their individual petitions raise the sanme issue regarding the
statute of limtations that was raised in the | ead petition of
the 5-percent group, section 6226(d)(1l) permts themeach to file
a petition solely for the purpose of asserting that the period of
[imtations for assessing any tax attributable to partnership

itens has expired with respect to them?

8 The report explains the | aw that existed before the 1997
amendnent as foll ows:

For a partner other than the Tax Matters Part ner
to be eligible to file a petition for redeterm nation
of partnership itens in any court or to participate in
an existing case, the period for assessing any tax
attributable to the partnership itens of that partner
must not have expired. Since such a partner would only
be treated as a party to the action if the statute of
[imtations with respect to themwas still open, the
law i s uncl ear whether the partner woul d have standi ng
to assert that the statute of limtations had expired
with respect to them [H Rept. 105-148, at 594
(1997), 1997-4 C.B. (Vol. 1) 319, 916.]

® Generally the Court’s jurisdiction in a partnership

proceeding is restricted to determning “partnership itens”.

Sec. 6226(f); Petaluma FX Partners, LLC v. Conm ssioner, 131 T.C

. ___(2008) (slip op. at 11-12). However, our jurisdiction

over whether the period of Iimtations has expired as to

i ndi vi dual partners presents an exception since the expiration of

the period of limtations can depend on facts that are peculiar

to the individual partners. See Rhone-Poulenc Surfactants &
(continued. . .)
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Assum ng that section 6226(d)(1) may, in sonme situations,
permt a partner who is neither a notice partner nor a menber of
a 5-percent group to file a petition for the sole purpose of
raising the statute of limtations,® we do not think it can be
done under the present facts. The pertinent |anguage of section
6226(d) (1) permts a party to “participate” in an existing
partnership case “or file a readjustnent petition” (enphasis
added) for the sole purpose of asserting that the period of

limtations has expired as to that party. This statutory

°C...continued)
Specialties, L.P. v. Conm ssioner, 114 T.C 533 (2000), appeal
di sm ssed and remanded 249 F.3d 175 (3d CGr. 2001). As we
observed therein:

in 1997, Congress recognized that the periods for
assessing tax against individual partners may vary from
partner to partner and specifically provided that an

i ndi vidual partner will be permtted to participate as
a party in the partnership proceeding ‘solely for the
pur pose of asserting that the period of limtations for
assessing any tax attributable to partnership itens has
expired with respect to such person’. See the |ast
sentence of section 6226(d)(1)(B), added to the Code by
t he Taxpayer Relief Act of 1997, Pub. L. 105-34,
section 1239(b), 111 Stat. 1027, effective for years
ending after August 5, 1997. [ld. at 546; fn. ref.
omtted.]

10 Respondent argues that since sec. 6226(d)(1) permts a
petition to be filed under sec. 6226(b), a party filing a
petition under sec. 6226(d)(1) nust also be a notice partner or a
menber of a 5-percent group as required in sec. 6226(b)(1). W
express no opinion on this issue.
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provi sion presents parties with a choice.! The individual
indirect partners made their choice on February 28, 2008, when
they filed their petition as nenbers of a 5-percent group. As
petitioners in the petition filed by the 5-percent group, they
obvi ously have elected to participate in that case regarding the
statute of |imtations issues and should not be able to file
separate petitions involving the sane issue. This interpretation
of section 6226(d)(1) is consistent wth the purpose of the
unified litigation procedures contained in subchapter C (sections
6221-6234) of chapter 63 of the Internal Revenue Code, which was
to resolve partnership issues in one proceeding. Any other
interpretation of section 6226(d)(1) would be contrary to this

statutory objective. 12

11 Webster’s Dictionary defines “or” as a “function word to
indicate * * * an alternative between different or unlike * * *
actions”. Wbster’'s Third New International Dictionary (1986).
“Normal |y, use of a disjunctive indicates alternatives and
requires they be treated separately unless such a construction
renders the provision repugnant”. George Hyman Constr. Co. V.
Occupational Safety & Health Review Conm., 582 F.2d 834, 840
n.10 (4th Gr. 1978). “As a general rule, the use of a
disjunctive in a statute indicates alternatives and requires that
they be treated separately.” Azure v. Mrton, 514 F.2d 897, 900
(9th Gr. 1975).

12 As we recently observed:

To renove the substantial adm nistrative burden
occasi oned by duplicative audits and litigation and to
provi de consistent treatnment of partnership tax itens
anong partners in the sanme partnership, Congress
enacted the unified audit and litigation procedures of
the Tax Equity and Fi scal Responsibility Act of 1982
(continued. . .)
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Al ternatively, even if each of the five individual indirect
partners could have filed a petition under section 6226(d)(1),

t hat subsection specifically permts a party to file such a
“petition under subsection (b)”. Any petition filed under
section 6226(b) would be subject to the rule in section
6226(b)(2), which gives priority to the first petition filed with
respect to an FPAA, and section 6226(b)(4), which provides for

di sm ssal of subsequent actions brought with respect to the sane
FPAA. These provisions require that the five petitions filed by
the individual indirect partners be dismssed. This still
permts all of the parties to litigate all of the issues that
have been raised and is consistent wwth the overall statutory
pur pose of doing so in one proceedi ng.

Qur jurisdiction to review FPAAs is contained in section
6226. Because the specific provisions of that section give us
jurisdiction over the petition filed on February 28, 2008, in
docket No. 5078-08 and require dism ssal of subsequent actions
brought with respect to the sane FPAA, we hold that the six

petitions filed on February 29, 2008, in docket Nos. 5149-08,

2, .. continued)

(TEFRA), Pub. L. 97-248, sec. 401, 96 Stat. 648. See
Randel|l v. United States, 64 F.3d 101, 103 (2d G
1995); H Conf. Rept. 97-760, at 599-600 (1982), 1982-2
C.B. 600, 662-663. [Petalunma FX Partners, LLC v.
Conm ssi oner, supra at (slip op. at 10).]
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5150-08, 5151-08, 5152-08, 5153-08, and 5154-08 will be di sni ssed

for lack of jurisdiction.

O ders of dism ssal for

lack of jurisdiction will be

entered in docket Nos.

5149-08, 5150-08, 5151-08,

5152- 08, 5153-08, and 5154-08.




