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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s 2000
Federal inconme tax of $8,887. After a concession by petitioner,!?
the issue for decision is whether petitioner’s gross inconme
i ncl udes $50, 000 of settlenment proceeds she received from her
former enpl oyer.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts with attached exhibits, and an
additional exhibit admtted at trial, are incorporated herein by
this reference. At the tine the petition was filed, petitioner
resided in Redding, California.

Petitioner began working as a special education teacher for
t he Shasta County O fice of Education (SCOE) in 1986. By the
| ate 1990s, petitioner’s relationship with SCOE had deteriorated
significantly. In 1999, SCCE had petitioner eval uated by a panel
of mental health experts and filed a conplaint against her in
State court. The conplaint alleges that petitioner is nentally
unfit to teach and seeks to place her on mandatory sick | eave.
SCCE filed the conplaint as part of its efforts to term nate

petitioner’s enpl oynent.

! Petitioner concedes that a $491 i ncone tax refund she
received fromthe State of California is taxable. The remnaining
adj ustnment in respondent’s notice of deficiency is conputational;
therefore, we do not address it.



- 3 -

Petitioner denied that she was unfit to teach. A pleading
petitioner filed wwth the State court asserts: (1) Petitioner
“is not suffering froma nental illness which prevents her from
perform ng her duties as a special education teacher”; and (2)
“even if she does suffer froma nental illness * * * she is nore
t han conpetent to perform her duties”.

I n Septenber 2000, the State court case was resol ved
pursuant to a witten settlenent agreenent. Petitioner resigned
her position and executed a release of clainms against SCOE. In
exchange, SCCE paid petitioner $50, 000.

On her 2000 Federal income tax return, petitioner did not
report the $50,000 as gross income. Petitioner had suffered from
vari ous physical ailnments during her enploynment wth SCCE,

i ncludi ng di abetes, inner ear pain, and inpetigo. Petitioner
bel i eved that the $50,000 was, in whole or in part, conpensation
for these injuries and therefore nontaxable. Respondent

determ ned that the $50,000 was includable in petitioner’s gross
income and issued a notice of deficiency to petitioner on

Sept enber 2, 2004.

Di scussi on

In general, the Comm ssioner’s determ nations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears
the burden of showng that the determnations are in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Pursuant




- 4 -
to section 7491(a), the burden of proof as to factual matters
shifts to respondent under certain circunstances. Petitioner has
neither alleged that section 7491(a) applies nor established her
conpliance wth the requirenments of section 7491(a)(2)(A) and (B)
to substantiate itens, maintain records, and cooperate fully with
respondent’s reasonabl e requests. Petitioner therefore bears the
burden of proof.

A taxpayer’s gross incone includes all income from whatever
source derived unl ess excluded by a specific provision of the
I nternal Revenue Code. Sec. 61(a). &G oss incone does not
i nclude “the anmount of any damages (ot her than punitive danages)
recei ved (whether by suit or agreenent and whether as |unp suns
or as periodic paynents) on account of personal physical injuries
or physical sickness”. Sec. 104(a)(2). To qualify for this
excl usion, the taxpayer nust denonstrate: (1) The underlying
cause of action giving rise to the recovery is based upon tort or
tort type rights; and (2) the danages were received on account of

personal physical injuries or physical sickness. Comm ssioner V.

Schleier, 515 U S. 323, 337 (1995); Allumyv. Comm ssioner, T.C

Meno. 2005-177. The terns “physical injury” and “physi cal

si ckness” do not include enotional distress, except to the extent
of damages not in excess of the amount paid for nedical care
attributable to enotional distress. Sec. 104(a) (flush

| anguage); see also Prasil v. Comm ssioner, T.C Meno. 2003-100.
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When damages are received pursuant to a settl enment

agreenent, the nature of the claimthat was the actual basis for

settlenment controls whether such anounts are excl udabl e under

section 104(a)(2). United States v. Burke, 504 U S. 229, 233

(1992); Prasil v. Comm ssioner, supra. The determ nation of the

nature of the claimis a factual inquiry and is generally nade by

reference to the settlenent agreenent. Robinson v. Conm Ssioner,

102 T.C. 116, 126 (1994), affd. in part and revd. in part 70 F.3d
34 (5th Gr. 1995). |If the settlenent agreenent |acks express
| anguage stating what the settlenent anount was paid to settle,
we |l ook to the intent of the payor, based on all the facts and
ci rcunst ances of the case, including the conplaint that was filed

and the details surrounding the litigation. Knuckles v.

Comm ssi oner, 349 F.2d 610, 613 (10th Cr. 1965), affg. T.C

Menp. 1964-33; Allumyv. Commi SSioner, supra.

Here, the settlenment agreenent provides that SCOE wi |l pay
petitioner $50,000 in exchange for her resignation and a rel ease
of clains. The settlenent agreenent does not nention
petitioner’s diabetes or other ailnents. Instead, it refers
generally to “Di sputes and di sagreenents” between the parties and
contains boilerplate | anguage that rel eases SCCE from “any and
all clains” by petitioner.

Looki ng beyond the settlenent agreenent, we |ikew se find no

i ndi cation that SCOE intended the $50,000 to conpensate
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petitioner for physical injuries. The conplaint that SCOE filed
in State court alleges that petitioner is nentally unfit to
teach, but it says nothing about her physical health. The other
pl eadings filed in connection with the State court case also omt
any nmention of petitioner’s physical condition. Petitioner
argues that she suffered work-rel ated physical injuries while
enpl oyed with SCOE and that SCCOE was aware of her injuries. Even
if petitioner is correct, however, the question is whether the
$50, 000 was paid on account of such injuries. See sec.
104(a)(2). There is nothing in the record linking the settl enment
proceeds to petitioner’s diabetes or other physical injuries.
Accordingly, respondent’s determ nation is sustained. Based on
our resolution of this issue, we do not address whether the
underlying cause of the State court action was based upon tort or

tort type rights. See Allumyv. Conm SSioner, supra.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




