PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2011-102

UNI TED STATES TAX COURT

FARROKH AND MARI ANNE B. PEI MANI, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8299-10S. Fil ed August 17, 2011

Farrokh and Marianne B. Pei mani, pro sese.

Sarah E. Sexton, for respondent.

DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code (Code) in effect for the year in
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issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Respondent determ ned a deficiency of $8,277 in petitioners’
2006 Federal inconme tax. The issues for decision are whether
petitioners are entitled to: (1) A deduction for a downpaynent
| oss; and (2) certain deductions clained on Schedule C, Profit or
Loss From Busi ness. !

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. Petitioners resided in
California when they filed their petition.

M. Peimani (petitioner)? was a rental and nortgage broker.
In 2004 he signed a real estate sales contract wwth | TC Hones,
Inc. (ITC, for the construction of a house. On the contract
Lawyers Title Agency of Arizona, L.L.C. (Lawyers Title) is listed
as the trustee for ITC. Paragraph 7 of the sales contract is
entitled “REMEDI ES” and states the foll ow ng:

In the event that Seller materially fails to conply with any

of the terns of this Agreenent, Purchaser shall provide

Seller wwth witten notice of such failure. Seller shal

have thirty (30) days fromthe date of receipt of the
witten notice to substantially renmedy the obligation. In

! her adjustnments nmade by respondent are conputational and
w Il not be discussed.

2Mar i anne Pei mani signed the petition and the stipul ation of
facts but did not appear at trial.
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the event the thirty (30) days passes [sic] w thout renmedy

of the obligation, Seller shall be in default and Purchaser

shal |l have two renedies: (1) specific performance requiring

Seller to sell the property, or (2) cancel the Agreenent and

have all nonies paid under this Agreement refunded to

Pur chaser.

Attached to the sales contract is an addendum for the
purchase of an additional house being constructed by ITC. The
addendum references two additional contracts for two other houses
petitioner contracted with ITCto build. Al of petitioner’s
dealings with ITC and Lawers Title were as a private investor
and not in his capacity as a nortgage broker.

Petitioner wote three $5,000 checks to Lawyers Title in
2004. Petitioner wote one $5,000 check to ITC in 2006. The
menmo |ines on all four checks reference the houses petitioner
contracted wwth ITC to build. The houses for which petitioner
contracted were never constructed. Petitioner did not provide
witten notice of a failure to conply with the terns of the
contract to ITC or Lawers Title, nor did he file suit against
either entity for breach of contract or to collect any debt.

| TC voluntarily filed for chapter 11 bankruptcy in January
2006. I TC converted its bankruptcy proceedings to chapter 7

bankruptcy proceedings in July 2008.% Lawers Title is an

3General ly, under ch. 11 proceedi ngs, a business is
reorgani zed and continues to operate. Under ch. 7 proceedings, a
busi ness ceases operations and is |iquidated. See Fla. Dept. of
Revenue v. Piccadilly Cafeterias, Inc., 554 U S 33, 37 n.2
(2008).
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affiliate of LandAnerica Financial Goup, Inc. (LandAnerica).
LandAnerica filed for chapter 11 bankruptcy in Novenber 2008.
Petitioner was not listed as a creditor in any of the bankruptcy
proceedi ngs. Petitioners reported a $30,500 downpaynment | oss on
line 21, other inconme, on their 2006 Federal incone tax return
for noney petitioner paid to Lawers Title and I TC in 2004 and
2006. ¢

Petitioners reported i ncome and expenses frompetitioner’s
br oker age busi ness on Schedule C for 2006. Petitioners clained a
deduction for |egal and professional services expenses of $8, 342.
Petitioners also clained a deduction for “other expenses” of
$25,724. Petitioners listed the other expenses as: Apprai sal
reports, credit reports, dues and subs, tel ephone and fax,
educati onal courses, postage, marketing, bank charges, auto
expenses, l|aundry and unifornms, and m scel | aneous.

Respondent nail ed petitioners a notice of deficiency that
di sal | oned t he downpaynent loss in full. Respondent also

di sal |l oned $154 of petitioners’ clained deduction for |egal and

“Petitioner’s four checks witten to I TC and Lawyers Title
totaling $20,000 were entered into evidence. Petitioner also
entered into evidence checks witten to a nortgage conpany whose
nane is illegible and Carte Bella by Del Wbb for $384 and
$5, 000, respectively. It is not clear what relation, if any,

t hese checks have to petitioner’s reported downpaynent | oss.
Even if these checks are added to the anobunts paid to I TC and
Lawyers Title, the total does not equal the clainmed deduction of
$30,500. There is no explanation in the record for the

di fference.
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prof essi onal services expenses and $2,890 of petitioners’ clained
deduction for other expenses. The $2,890 of other expenses
conprises $450 for appraisal reports, $582 for tel ephone and fax,
and $1, 858 for auto.

Di scussi on

Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); see I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111, 115 (1933). The burden of proof for factual matters
may be shifted to the Comm ssioner under section 7491(a).
Petitioners did not argue or present evidence that they satisfied
the requirenents of section 7491(a). Therefore, petitioners bear
the burden of proof with respect to the issues in the notice of
defi ci ency.

Deductions and credits are a matter of |egislative grace,
and the taxpayer bears the burden of proving that he or she is
entitled to any deduction or credit clainmed. Rule 142(a); Deputy
v. du Pont, 308 U S. 488, 493 (1940); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934). Additionally, a taxpayer

must substantiate all expenses. Sec. 6001; Hradesky v.

Commi ssioner, 65 T.C. 87, 89 (1975), affd. per curiam540 F.2d

821 (5th Gir. 1976).
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1. Petitioners’ Reported Downpaynent Loss®

Section 165(a) allows a deduction for any |oss sustained
during the taxable year and not conpensated for by insurance or
otherwi se. For individuals, as relevant here, the deduction is
limted to | osses incurred in a transaction entered into for
profit. Sec. 165(c)(2). In order for the loss to be deductible,
it must be evidenced by a closed and conpl eted transaction, fixed
by an identifiable event, and actually sustained during the
taxabl e year. Sec. 1.165-1(b), Incone Tax Regs.

Section 166 allows an individual a deduction from ordinary
i ncone for any business debt that beconmes wholly or partially
wort hl ess during the taxable year. Sec. 166(a), (d)(1)(A). To
deduct a business bad debt, the taxpayer nust establish, anpbng
ot her requirenents, that he was engaged in a trade or business
and the acquisition or worthl essness of the debt was proxi mately

related to the conduct of the trade or busi ness. United States

v. Generes, 405 U. S. 93 (1972); sec. 1.166-5(b)(2), Incone Tax
Regs.
The term “nonbusi ness bad debt” is defined as a debt other

than a debt created or acquired in connection wth the taxpayer’s

SPetitioners’ and respondent’s argunents centered around
petitioners’ deduction as a | oss under sec. 165. It is possible
that petitioners’ deduction could be allowed instead under sec.
166. The Court construes a pro se litigant’s petition broadly.
See Rule 31(d); Lukovsky v. Comm ssioner, T.C Menpo. 2010-117
(citing Haines v. Kerner, 404 U S. 519, 520 (1972)). Therefore,
we Wl | discuss the | aw under both Code secti ons.
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trade or business or a loss fromthe worthl essness of a debt that
is incurred in the taxpayer’s trade or business. Sec. 166(d)(2).
The | oss from a nonbusi ness bad debt that becones wholly
worthless within the year is treated as a loss arising fromthe
sal e or exchange of a capital asset held for less than 1 year and
is deductible subject to certain limtations. Sec. 166(d)(1);
sec. 1.166-5(a)(2), Incone Tax Regs. The taxpayer nust show
identifiable events to prove the worthl essness of a debt. John

v. Comm ssioner, T.C Meno. 2004-257 (citing United States V.

S.S. Wiite Dental Manufacturing Co., 274 U. S. 398 (1927)).

Only a bona fide debt qualifies for the bad debt deducti on.
Sec. 1.166-1(c), Incone Tax Regs. A bona fide debt is one that
arises froma debtor-creditor relationship based upon a valid,
enforceabl e obligation to pay a fixed or determ nable sum of

money. 1d.; see also Estate of Van Anda v. Conmm ssioner, 12 T.C.

1158, 1162 (1949), affd. 192 F.2d 391 (2d Cr. 1951). The
obligation to provide services, by itself, does not create a

debtor-creditor relationship. Schneider v. Conm ssioner, T.C

Meno. 1981-603 (citing Lewellyn v. Elec. Reduction Co., 275 U. S.

243 (1927)).

Bad debts and | osses are nmutually exclusive. Spring Cty

Foundry Co. v. Commi ssioner, 292 U S 182, 189 (1934). W need

not deci de whether petitioners’ reported downpaynent loss is a

section 165 |l oss or a section 166 nonbusi ness bad debt. It falls
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outside either section because there is no identifiable event for

t he deduction in 2006. See John v. Conmi Ssioner, supra;, Sec.

1.165-1(b), Incone Tax Regs.

Petitioners’ argunent that the deduction was proper in 2006
rests upon the assertion that both I TC and Lawers Title were
bankrupt that year. Although ITC filed for chapter 11 bankruptcy
in 2006, it was still in operation and did not |iquidate through
bankruptcy until 2008. Lawers Title' s affiliate, LandAnerica,
did not file for chapter 11 bankruptcy until 2008.°% Petitioners
have not shown either that the investnent becane worthless by an
identifiable event in 2006 or that a closed and conpl et ed
transaction fixed by an identifiable event occurred in 2006.
Therefore, respondent’s determnation to disallow petitioners’
downpaynent | oss is sustained.

[11. Petitioners’ d ainmed Schedul e C Deducti ons

Section 162 generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Section 6001 and the
regul ati ons promul gated t hereunder require taxpayers to maintain

records sufficient to permt verification of incone and expenses.

6The Court notes that petitioner was not listed as a
creditor in any of the bankruptcy proceedings and that he did not
initiate | egal proceedings against either ITC or Lawers Title
for breach of contract or to collect any debt. See H. D. Lee
Mercantile Co. v. Commi ssioner, 79 F.2d 391 (10th G r. 1935)
(taxpayer who declines to enforce a valid claimcannot then
assert that he has sustained a | oss).
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As a general rule, if the trial record provides sufficient
evi dence that the taxpayer has incurred a deducti bl e expense but
the taxpayer is unable to adequately substantiate the precise
anmount of the deduction to which he is otherw se entitled, the
Court may estimate the amount of the deductible expense and all ow
t he deduction to that extent, bearing heavily against the
t axpayer whose inexactitude in substantiating the anmount of the

expense is of his own meking. Cohan v. Conm ssioner, 39 F.2d

540, 543-544 (2d GCr. 1930).
In order for the Court to estimate the anount of an expense,
the Court must have sone basis upon which an estimate may be

made. Vanicek v. Conm ssioner, 85 T.C. 731, 742-743 (1985).

Wt hout such a basis, any all owance woul d anount to ungui ded

| argesse. WIllians v. United States, 245 F. 2d 559, 560-561 (5th

Cr. 1957).
The Court may not estimate a taxpayer’s expenses with

respect to the itens enunerated in section 274(d). Sanford v.

Comm ssioner, 50 T.C. 823, 827-828 (1968), affd. per curiam412

F.2d 201 (2d Cir. 1969). Section 274 requires strict
substantiation for expenses relating to any section 280F(d) (4)
listed property. Sec. 274(d)(4). A passenger autonobile is
listed property. Sec. 280F(d)(4)(A)(i). Section 274(d) and the
regul ati ons thereunder require taxpayers to substantiate

aut onobi | e expenses by adequate records or sufficient evidence
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establ i shing the anount of each expense, the m | eage for each
busi ness use and the total m|eage for all purposes during the
taxabl e period, the date of the business use, and the business
pur pose of the expense to corroborate the taxpayer’s own
testinony. See sec. 1.274-5T(b)(6), Tenporary Incone Tax Regs.,
50 Fed. Reg. 46016 (Nov. 6, 1985). Section 274(d) supersedes the
Cohan doctrine. 1d. In the absence of evidence establishing the
el enents of the expenditure or use, deductions nust be disall owed

entirely. Sec. 274(d); Sanford v. Comm ssioner, supra at 828.

A. Petitioners’ Legal and Professional Services Expenses,
Appr ai sal Reports Expenses, and Tel ephone and Fax
Expenses

Petitioner entered into evidence cancel ed checks for
expenses related to | egal and professional services, appraisal
reports, and his tel ephone and fax usage. The cancel ed checks
for the |l egal and professional services expenses total ed $8, 188,
which is the amount of | egal and professional services expenses
respondent allowed. The cancel ed checks for the appraisal
reports expenses totaled $1,350, which is the amount of apprai sal
reports expenses respondent allowed. The cancel ed checks for the
t el ephone and fax expenses total ed $2,845, which is |less than the
anount of tel ephone and fax expenses respondent all owed.
Petitioners have failed to substantiate any | egal and
pr of essi onal services, appraisal reports, or tel ephone and fax

expenses in excess of those already allowed. Therefore,
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respondent’s determ nation to disallow $154 of petitioners’

cl ai mred deductions for |egal and professional services expenses,
$450 of appraisal reports expenses, and $582 of tel ephone and fax
expenses i s sustai ned.

B. Petitioners’' Auto Expenses

Petitioners also clained a deduction for auto expenses of
$13, 250 under ot her expenses on Schedule C. Respondent
di sal |l oned $1,858 of petitioners’ auto expenses. Petitioner’s
2006 m | eage | og was entered into evidence. The log is a table
and includes cells for the date of each trip, day of the week of
each trip, vehicle used for each trip, geographical destination
of each trip, mleage for each trip, and total mleage for each
day.

An additional cell |abeled “honme-work-honme” is included, and
the mleage listed under that title is included in petitioner’s
total m|eage for each day. Petitioners cannot include the
m | eage frompetitioner’s honme to his office as a business
expense because that m | eage is considered a nondeducti bl e

personal commuti ng expense. See Conm ssioner v. Flowers, 326

U S. 465, 469-470 (1946); Curphey v. Conm ssioner, 73 T.C. 766,

777 (1980); sec. 1.262-1(b)(5), Incone Tax Regs.
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For the other mleage listed in petitioner’s mleage |og, no

busi ness purpose is given for any of the trips.” See Sanford v.

Conmi ssi oner, supra at 829. Petitioners have failed to

substantiate their auto expenses beyond what respondent has
al ready allowed. Therefore, respondent’s determi nation to
di sal | ow $1, 858 of petitioners’ clained deduction for auto
expenses i s sustai ned.

Concl usi on

Petitioners have failed to substantiate their reported
downpaynment | oss or any deductions for expenses clained on
Schedul e C beyond what respondent has al ready all owed.

We have considered petitioners’ argunents, and, to the
extent not nentioned, we conclude the argunents to be noot,
irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered for

respondent.

‘Petitioner testified that he had clients “in northern
California as well as * * * southern California” and that he had
to neet with them Petitioner’s testinony about the business
pur pose for each of his trips did not clarify that each trip was
for business.



