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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MORRI SON, Judge: On Decenber 15, 2006, the respondent (“the
| RS”) issued the petitioner, Mary A. Penland, a notice of
deficiency for tax years 1998, 1999, and 2001 (years at issue).
The notice stated that the IRS determned (i) that she had
deficiencies in taxes of $2,048,607 for 1998, $558,401 for 1999,

and $686, 371 for 2001; (ii) that she was liable for additions to
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tax under section 6651(a)(1)?! of $512,401.75 for 1998 and $23, 477
for 1999; and (iii) that she was liable for an addition to tax
under section 6654(a) of $93,740.61 for 1998.

On March 15, 2007, Mary Penland filed a petition disputing
the RS s determ nations; she was a South Carolina resident at
the time. The IRS concedes that she is not liable for the
addition to tax under section 6654(a) for 1998. In deciding
whet her to sustain the remaining determnations in the notice of
deficiency, we resolve the follow ng issues:

A Did Mary Penland own all shares of Penco, Inc., an S
corporation, during the years at issue? (W concl ude
that she owned all shares of Penco.)

B. Did Penco own Wodruff Auto Sal es,? a sole
proprietorship, during the years at issue? (W concl ude
that it did own Wodruff.)

C Did Penco own Sweet Water M niature Horses, Inc.,?
during the years at issue? (W conclude that it did not

own Sweet Water.)

Unl ess ot herwi se indicated, section references are to the
I nt ernal Revenue Code, as anended, effective for the years at
i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.

W refer to Wiodruff Auto Sal es as either “Wodruff Auto
Sal es” or “Wodruff”.

S\We refer to Sweet Water M ni ature Horses, Inc. as either
“Sweet Water M ni ature Horses” or “Sweet \Water”.
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Was the IRS s disallowance of Penco’s net section 1231
| osses (other than due to casualty or theft) proper?
(We conclude that it was proper.)
Is Mary Penland entitled to carry a net operating | oss
from 2000 to the years at issue? (W conclude that she
is not so entitled.)
Did Mary Penland pay her tax liabilities by abandoning
her rights to Penco’' s assets? (W conclude that she did
not so pay her liabilities.)
Did the receiver appointed to nanage Penco’ s assets
assune Mary Penland’s incone-tax liabilities for the
years at issue, thus relieving her of liability? (W
conclude that the receiver did not assune her
liabilities.)
Was the IRS s determ nation that section 446 required
Penco to use the accrual nmethod of accounting an abuse
of discretion? (W conclude that it was not an abuse of
di scretion.)
Was the IRS s determ nation that Penco nust take into
account a section 481(a) adjustnent for 1998 proper?
(We conclude that the determ nation was i nproper.)
s Mary Penland liable for the section 6651 |ate-filing
penalty for 1998 and 1999? (We conclude that she is
liable.)
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FI NDI NGS OF FACT
The parties stipulated some facts; those facts are so found.

Before 1998

Before 1998, Mary Penl and’ s husband (Charl es Penl and) owned
Wbodruff Auto Sal es, a used-car business that maintai ned an
inventory of vehicles for sale. Charles Penland apparently
operated Wodruff as a sole proprietorship, not as a corporation.

Sweet Water M niature Horses was in the business of buying,
selling, and breeding mniature horses. It is unclear who owned
Sweet Water before the years at issue--1998, 1999, and 2001. And
it is unclear what type of entity Sweet Water was for federal
i ncone-tax purposes--e.g., a sole proprietorship or a C
corporation--both before and during the years at issue.

Penco, Inc., was a South Carolina corporation. It was
i ncor porated on Cctober 29, 1996, by an attorney nanmed Terry
Clark. As reflected in Penco’ s corporate records, on Novenber 1,
1996: (i) Cark transferred his rights in Penco to Mary Penl and;
(1i) Penco named Mary Penland its sole officer; and (iii) Penco

i ssued Mary Penland all of its stock.?

“That Mary Penl and’ s ownershi p of Penco began on Nov. 1,
1996, is a fact stated in pars. 11 and 12 of the stipulation.
The Nov. 1, 1996 date is contradicted by par. 4 of the
stipulation, which states: “Beginning in 1998 and through the
years at issue [1998, 1999, and 2001], petitioner [Mary Penl and]
was the sole owner of Penco, Inc. (‘Penco’).” Even if her
ownership started in 1998, it would not matter here because as
par. 4 says, her ownership was coextensive with the years 1998,
1999, and 2001, the years at issue.



1998- 2001

The parties stipulated that Mary Penl and owned Penco during
the years at issue--1998, 1999, and 2001. She now contends that
she did not. As we explain infra part A we conclude that she is
bound by her stipul ation.

The parties stipulated that Charles Penland transferred
Wbodruff Auto Sales to Penco in 1998. Mary Penl and now cont ends
that the transfer did not occur. As we explain infra part B, we
conclude that she is bound by her stipulation. There is no
evi dence that Penco di sposed of Wodruff during the years at
issue. W therefore conclude that Penco owned Whodruff during
1998, 1999, and 2001.

Mary Penl and concedes that Penco did not own Sweet Water
M ni ature Horses during the years at issue. See infra part C
For the years at issue Penco filed Forns 1120S, U.S. |Incone Tax
Return for an S Corporation, which Mary Penland signed. Attached
to each of these returns was a Schedul e K-1, Sharehol der’s Share
of Income, Credits, Deductions, etc. Each Schedule K-1 reported
that Mary Penl and was Penco’ s sol e shareholder. The returns
conputed Penco’ s taxable inconme using the cash net hod of
accounting and reported the incone, |osses, and expenses of both
Wodruff Auto Sal es and Sweet Water M niature Horses.

Attached to the 1999 and 2001 returns were Forns 4797, Sales

of Business Property; no Form 4797 was attached to Penco’ s 1998



- b -
return. On the Forns 4797, Penco reported that its net section
1231 | osses (other than due to casualty or theft)® were $927, 290
for 1999 and $37,736 for 2001.

Mary Penland filed Forns 1040, U.S. Individual |Incone Tax
Return, for 1998, 1999, and 2001. She filed her 1998 return on
Septenber 8, 2003, her 1999 return on Septenber 22, 2000, and her
2001 return on July 26, 2002. Each of her incone-tax returns
reported her 100-percent share of Penco’s inconme, expenses, and
other tax attributes. The returns also reported that she earned
wages from Wodruff Auto Sal es of $15,750 in 1999 and $39, 000 in
2001. Her filing status each year was married filing separately.
2002- 2005

The record does not reveal whether the ownership of Penco,
Wbodruff Auto Sales, or Sweet Water M niature Horses changed from
2002 to 2005. Thus it is unclear whether, after 2001, the
ownership of these entities was the sane as it was at the end of
2001, when Mary Penl and owned 100 percent of the shares of Penco,
Penco owned Wodruff as a sole proprietorship, and Penco did not

own Sweet Water.

A sec. 1231 loss is a loss fromthe sale, exchange, or
conversion of (i) property used in a trade or business or (ii)
capital assets held for nore than one year in connection with a
trade or business or in connection with a transaction entered
into for profit. Sec. 1231(a)(3).
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2005-Present: Charles Penland s Crimnal Proceedi ngs

In July 2005, a federal grand jury indicted Charles Penl and
for various drug and noney-| aundering of fenses. See I|Indictnent,

United States v. Penland, No. 7:05-cr-00710-HFF (July 12, 2005),

ECF No. 27.® On March 3, 2006, the United States filed a bill of
particulars which contained a list of properties that the
governnment alleged to be forfeitable on conviction. One of the
entries on the list of properties was Penco’s “business assets
and corporate interests * * * including but not limted to al
nmoni es, clains, interests and accounts receivabl e payable to or
received by * * * [Penco]”. Governnment’s Third Bill of

Particulars for Forfeiture of Property at 6-7, United States v.

Penl and, No. 7:05-cr-00710-HFF (Mar. 3, 2006), ECF No. 224. The
bill of particulars also specified real properties’ that the

government intended, if necessary, to seek forfeiture of as

W take judicial notice of the public record of Charles
Penland’ s crimnal proceedings in the US. D strict Court for the
District of South Carolina. See Fed. R Evid. 201.

"Among t hose real properties was 2.837 acres of |and that
the bill of particulars identified as “Wodruff Auto Sales”, “300
Cross Anchor Hi ghway”, “Wodruff, South Carolina 29388”. The
bill of particulars alleges that this parcel was titled in the
name of “South Carolina Investnent Corporation” at the time. The
parties have not addressed whether this property, as its nanme
suggests, was used for the Wodruff Auto Sal es busi ness Penco
owned during the years at issue. Neither party has argued that
the treatnment of this property either contradicts or supports the
stipulation that Penco owned Wodruff during the years at issue.
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equi val ent substitute assets under 21 U S.C. sec. 853(p). 1d. at
7-10.

On March 14, 2006, Charles Penland pl eaded guilty to
(i) conspiring to possess cocai ne and net hanphetam ne with intent
to distribute in violation of 21 U S.C. sec. 841(a)(1) and
(b)(D(A); (ii) noney laundering in violation of 18 U S.C. sec.
1956(a)(3)(A), (B), and (C; and (iii) attenpting to possess
cocaine with intent to distribute in violation of 21 U S.C. sec.

846. Plea Agreenent, United States v. Penland, No.

7:05-c¢cr-00710-HFF (Mar. 14, 2006), ECF No. 234. Charles Penl and
agreed to forfeit whatever interests he had in the properties
listed in the agreenent. 1d. at 2-5. The |list of properties
coincided with the properties the governnment alleged in the bil
of particulars to be forfeitable on conviction and did not
include the properties identified as equival ent substitute
assets. The agreenment stipulated that the properties on the |ist
were traceable to or were derived fromhis intentional and
wllful violations of 21 U S. C. secs. 846 and 841(a)(1). 1d. at
6.

On the sane day, Mary Penland entered into an agreenent with
the United States in which she agreed to “abandon, quitclaimand
forfeit” her interests in the properties the indictnment alleged
to be forfeitable. Forfeiture Agreenment and Stipul ation, United

States v. Penland, No. 7:05-cr-00710-HFF (Mar. 14, 2006), ECF No.
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236. Penco’'s assets and receivabl es were anong those properties.
Id. at 1-4. She also agreed to execute docunents required to
transfer clear title to the United States; to assist with
resolving clainms of third parties to any of the assets; and to
provi de records, docunents, and other materials needed to

identify and resolve issues relating to ownership, chain of

title, and encunbrances or liens. In exchange, the governnent
agreed to release to her the real property that the bill of
particulars identified as equival ent substitute assets. 1d. at

5. The agreenent did not nmention Mary Penland s tax liabilities.

Mary Penland’s agreenent with the United States al so
addressed her right to petition for an ancillary hearing under 21
U S.C sec. 853(n). She stipulated that she understood that--if
not for the agreenent--she could have filed a petition for an
ancillary hearing under 21 U S.C. sec. 853(n) to assert any
interest she had or clainmed to have in the properties alleged to
be forfeitable. 1d. at 1. She agreed to waive her right to do
so. 1d. at 4-5.

On June 6, 2006, the U.S. District Court for the District of
Sout h Carolina, under Federal Rule of Crimnal Procedure
32.2(b)(2), entered a prelimnary order of forfeiture as to
Charl es Penland. The order decreed that, subject to 21 U S. C
sec. 853(n), Charles Penland forfeited “all right, title and

interest” in listed property to the United States. Prelimnary
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Order of Forfeiture as to Charles W Penland, Sr., at 3-4, United

States v. Penland, No. 7:05-cr-00710-HFF (June 6, 2006), ECF No.

260. Anong the |listed property were the “busi ness assets and
corporate interests of * * * [Penco, Inc.], including but not
limted to all nonies, inventory, equipnent, clains, interests
and accounts recei vabl e payable to or received by * * * [ Penco,
Inc.]”. 1d. at 8. The prelimnary order said that the “United
States is not seeking and this Court is not ordering forfeiture
of the * * * corporations thenselves or the stock of such
corporations, at this tine.”® 1d. at 9. The prelimnary order
aut hori zed the court-appointed receiver to “sell or otherw se

di spose of” Penco’s assets and directed the receiver to hold the
proceeds of the sale until entry of a final order of forfeiture.
Id. at 10. On notion of the United States, the prelimnary order
di sm ssed the allegations that the properties the United States
agreed to release to Mary Penland were forfeitable. 1d. at

16-17.

8The prelim nary order went on to state: “Accordingly,
until further notice, Charles W Penland, Sr. remains the sole
st ockhol der of the corporations and the owner of the businesses
descri bed above.” Penco was anong the busi nesses “descri bed
above”. As we explain bel ow, because the district court entered
the prelimnary order after the years at issue, this | anguage
does not contradict the stipulation that Mary Penl and owned Penco
during the years at issue. See infra pt. A



Noti ce of Deficiency

On Decenber 15, 2006, the IRS issued Mary Penland a notice
of deficiency.® The notice stated that the IRS determi ned (i)
t hat she had deficiencies in tax of $2,048,607 for 1998, $558, 401
for 1999, and $686, 371 for 2001; (ii) that she was liable for
additions to tax under section 6651(a)(1) of $512,401.75 for 1998
and $23,477 for 1999; and (iii) that she was liable for an
addition to tax under section 6654(a) of $93,740.61 for 1998.

The I RS determ ned that Penco did not own Sweet \ater
M ni ature Horses. The notice of deficiency stated that the IRS

therefore nmade the foll owi ng changes to Penco’s ordinary incone:

Changes to Penco’'s Ordinary Incone
Made by the IRS To Refl ect That
Penco Did Not Owmn Sweet Water M niature Horses

1998 1999 2001
El i mi nati ng Sweet Water ($112, 645) ($118, 880) - 0-
i ncone
El i mi nati ng Sweet Water 175, 580 327, 537 $152, 562
expenses
El i m nati ng depreciation 662, 635 316, 998 99, 303
deductions for Sweet
WAt er assets
Tot al 725, 570 525, 655 251, 865

°The date on the notice of deficiency is nore than three
years after Penland filed her inconme-tax returns. Cenerally, the
time limt for the IRS to assess tax (and thus for the IRS to
issue a notice of deficiency) is three years fromthe filing of
the return, unless certain exceptions apply. Sec. 6501.
Untinmeliness of the notice of deficiency is an affirmative
defense. Adler v. Comm ssioner, 85 T.C 535, 540 (1985). The
t axpayer must specifically plead it. Rule 39. Penland did not
rai se the question of tinmeliness in the pleadings (or otherw se),
and we do not address it.
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The I RS al so determ ned that Penco was not entitled to nost
of the net section 1231 | osses (other than due to casualty or
theft) reflected on the Fornms 4797 that it had filed with its
Forms 1120S for 1999 and 2001.' For 1999, the IRS determn ned
that Penco was entitled to only $595 of the $927,290 | oss that it
clainmed. For 2001, the IRS determ ned that Penco was entitled to
none of the $37,736 loss that it clainmed. Thus the IRS increased
Penco’ s taxabl e incone by $926, 695 for 1999 and $37, 736 for 2001.

The I RS determ ned that section 446 required Penco to use
the accrual nmethod of accounting. As a result of that
conclusion, the IRS nade two types of determnations. First, the
| RS made the foll owi ng changes to Penco’s ordinary incone to

refl ect Penco’s inconme conputed using the accrual method: !

pPenco did not file a Form 4797 for 1998 and did not claim
a net sec. 1231 gain or |oss.

1The parties do not dispute that the anobunts of these
changes are correct if the IRS was correct in determ ning that
Penco is required to use the accrual nethod of accounting. See
infra pt. 1.
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Changes to Penco’'s Ordinary Incone
Made by the IRS to Reflect Penco’ s |Incone
Conput ed Usi ng the Accrual Method

1998 1999 2001
G oss receipts $271, 039 $2, 798, 545 $2, 689, 373
Expenses (4, 795) (6,528) (3,220)
Cost of goods sold 728, 434 223,783 128, 125
Tot al 994, 678 3, 015, 800 2,814,278

Second, the IRS determ ned that section 481(a) required Penco to
take into account a $3, 709, 197 adjustnent to taxable incone for
1998 to prevent duplicating or omtting income or expenses from
previ ous years.

The I RS nade ot her determ nations, none of which are in
di spute. The IRS determned (i) that Mary Penland failed to
report $1,800 of ganbling incone for 1998;! (ii) that she was
entitled to a $300 rate-reduction credit for 2001 under section
6428; (iii) that she was not entitled to carry forward a $221, 117
net operating loss from 1998 to 1999; and (iv) that the amounts
she cl ai ned for personal -exenption deductions shoul d be reduced

by $2,700 for 1998, $2,750 for 1999, and $2, 900 for 2001.

12Penl and rai sed the ganbling-inconme issue for the first
time in her reply brief. She did not raise the issue in her
petition, and she presented no evidence or argunent on the issue
at trial. |Issues not raised in the petition are deened conceded.
Rule 34(b)(4). So we need not address this issue.
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OPI NI ON
The taxpayer generally has the burden of proving that the
| RS s determ nations described in the notice of deficiency are

wong. Rule 142(a)(1); Welch v. Helvering, 290 U S. 111, 115

(1933). But section 7491(a)(1) inposes the burden of proof on
the IRS if the taxpayer introduces credible evidence and
satisfies the conditions of section 7491(a)(2). The taxpayer
bears the burden of proving that the conditions in section

7491(a)(2) have been satisfied. See Rolfs v. Conm ssioner, 135

T.C. 471, 483 (2010). Penland failed to do so for any factual
i ssue and thus bears the burden of proof.
A Mary Penland Owmed All Shares of Penco, Inc., an S

Corporation, During the Years at |Issue--1998, 1999, and
2001.

Mary Penl and now asserts that her husband, Charles Penl and,
owned Penco during 1998, 1999, and 2001, an assertion that
contradicts paragraph 4 of the stipulation. Paragraph 4 states
that “throughout the years at issue petitioner [Mary Penl and] was
the sol e owner of Penco, Inc.” As we explain below, we wll not
permt her to contradict the stipulation.

Stipulations are generally treated “as concl usive
[adm ssions]”. Rule 91(e). However, we will disregard
stipulations where the facts as stipulated are “clearly contrary

to facts disclosed by the record”. Jasionowski v. Conm ssioner,
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66 T.C. 312, 318 (1976). Such circunstances are not present
her e.

The record does not contradict the stipulation. |ndeed the
record supports it: Penco' s corporate records report that Mary
Penl and was its sol e shareholder. Penland argues that Penco’s
assets coul d not have been forfeited unless Charles Penland owned
Penco. But even if he owned Penco at the tine of the forfeiture
in 2006, the issue here is whether Mary Penl and owned Penco in
1998, 1999, and 2001. And the weight of the evidence in the
record supports the stipulation that she owned Penco in those
years.

Because the stipulation is not clearly contrary to the facts
di scl osed by the record, there is no basis for us to disregard
it. See id. W therefore conclude that Mary Penl and owned Penco
during the years at issue, as stipulated.?®®

B. Penco Owmed Wodruff Auto Sales, a Sole Proprietorship,
During the Years at Issue--1998, 1999, and 2001.

Mary Penl and next asserts that Penco did not own Wodruff
Auto Sales during the years at issue. This assertion contradicts

par agraph 14 of the stipulation, which states that Charles

13Sec. 1366(a)(1) taxes S corporation shareholders on their
proportionate shares of the S corporation’s income. Thus Mary
Penl and, as sol e shareholder, is taxed on her 100-percent share
of Penco’s incone for the years at issue.
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Penl and transferred Wodruff to Penco in 1998.1* Again, we see
no reason to allow Mary Penl and to contradict her stipulation
that Whodruff was transferred to Penco in 1998.

This stipulation is uncontradicted by the facts disclosed in
the record. See id. The docunentary evidence on which she bases
her claimthat Penco did not owmn Wodruff Auto Sales is a
solitary inadm ssible docunent. She also relies on her own
testimony and Charles Penland s testinony. W do not believe
them their testinony was evasive and curiously unsupported by
docunents. On the other hand, docunents in the record support
the stipulation that Wodruff was transferred to Penco. For
exanpl e, Penco’s tax returns, which Mary Penl and signed, report
i nconme fromWodruff for each year at issue.

Agai n, because the stipulation is not clearly contrary to
the facts disclosed by the record, there is no basis for us to

disregard it. See Jasionowski v. Conm ssioner, supra at 318. W

therefore find that Penco owned Wodruff Auto Sales in 1998,

1999, and 2001, as sti pul at ed.

¥The record does not reveal the date of the transfer in
1998. Mary Penland has not argued or presented evidence that any
part of the incone reported on Penco’s returns for Wodruff Auto
Sales was attributable to tinmes in 1998 before the transfer.

The I RS objected to Exhibit 25-P at trial. The Court took
t he obj ection under advisenent and |ater issued an order
excluding the exhibit from evidence.
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C. Penco Did Not Om Sweet Water M niature Horses, Inc., During
the Years at |ssue--1998, 1999, and 2001.

The notice of deficiency reflected the RS s determ nation
that Penco did not own Sweet Water M niature Horses during 1998,
1999, and 2001. Mary Penland contended in her petition that
Penco owned Sweet Water. Yet she gave no evidence that Penco
owned Sweet Water, and her husband testified that it did not.
She concedes the issue in her posttrial reply brief.® But even
if she had not, the record conpels the conclusion that Penco did
not own Sweet WAter during 1998, 1999, and 2001.

D. The RS s Disall owance of Penco’s Net Section 1231 Losses
(O her Than Due to Casualty or Theft) \Was Proper.

The I RS di sall owed net section 1231 | osses (other than due
to casualty or theft) of $926,695 for 1999 and $37, 736 for 2001.
Penl and- -who has the burden of proof--offered no evidence that
Penco was entitled to these | osses. W therefore uphold the
| RS's determ nation

E. Mary Penland |Is Not Entitled To Carry a Net Operating Loss
From 2000 to the Years at |Issue--1998, 1999, and 2001.

Mary Penland clainms that she is entitled to carry a
purported net operating loss from 2000 to the years at issue,
reduci ng her deficiencies. A taxpayer can generally deduct a
net operating loss for one year fromtaxable incone in each of

the preceding two years (as a “net operating |oss carryback”) and

%]t says: “Penco, Inc. did not and has never owned the
corporation Sweet Water M niature Horse Farm Inc.”
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then in each of the follow ng 20 years (as a “net operating |oss
carryover”). Sec. 172(a) and (b)(1). A net operating loss is
carried to the earliest possible tax year first; any excess is
then carried to the next earliest year, and so on. Sec.

172(b) (2).

Mary Penl and, however, gave no evi dence that she had a net
operating loss in 2000. She asserts that copies of various
federal and South Carolina anended tax returns for the years at
i ssue are evidence of the loss.' But nerely claimng a
deduction on a return is not enough to substantiate the

deduction. WIkinson v. Conm ssioner, 71 T.C. 633, 639 (1979);

see al so Lawi nger v. Conm ssioner, 103 T.C 428, 438 (1994);

Halle v. Commi ssioner, 7 T.C 245 (1946), affd. 175 F.2d 500 (2d

Cir. 1949); Taylor v. Conm ssioner, T.C Meno. 2009-235.

We therefore hold that Mary Penland is not entitled to
deductions for net operating |oss carrybacks fromtax year 2000
to tax years 1998 and 1999. And we hold that Mary Penl and is not
entitled to a deduction for a net operating | oss carryover from
tax year 2000 to tax year 2001

F. Mary Penland Did Not Pay Her Tax Liabilities by Abandoni ng
Her Rights to Penco’'s Assets.

Mary Penl and asserts that she paid her tax liabilities by

abandoni ng her rights to Penco’'s assets. |In her words:

YThe parties dispute whether Mary Penland fil ed the anended
returns. We need not resolve the issue.
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Due to the federal forfeiture of Penco, Inc., and

its transfer into receivership, the Petitioner’s tax

liability, should there actually be one, has been paid

when the conpany went into receivership. [Ctation

omtted.] The Internal Revenue Service cannot coll ect

taxes after that tax has al ready been pai d.
Mary Penl and, however, abandoned her rights to Penco’s assets in
exchange for the rel ease of other properties to her.!® The
governnment did not agree to apply the value of any of the
properties to her tax liabilities. Indeed, no docunent fromthe
forfeiture proceedings purported to address the anmounts of her
tax liabilities.

Mary Penl and al so argues that the IRS was an “unsecured
creditor” in the 2006 forfeiture proceedi ngs and that those

proceedi ngs therefore discharged her tax liabilities.' But

unli ke a chapter 7 bankruptcy proceeding, in which a court

8She agreed to “abandon, quitclaimand forfeit all of her
right, title and interest in * * * [business assets and corporate
interests of] * * * [Penco, Inc.] including but not limted to
all nonies, clains, interests and accounts receivabl e payable to
or received by [Penco, Inc.]”. She waived her right to assert an
interest in Penco through the filing of a petition under 21
U S.C sec. 853(n). And she agreed to execute docunents required
to transfer clear title to the United States; to provide records,
docunents and other materials needed to identify and resol ve
i ssues relating to ownership, chain of title, and encunbrances or
liens; and to assist with resolving clains of third parties to
any of the assets. |n exchange, the governnent agreed to rel ease
the real property that the bill of particulars identified as
equi val ent substitute assets.

The reply brief at 9 states: “The debt has been

di scharged for federal incone tax purposes.” At 34 the reply
brief states: “The Honorable Judge Floyd further ruled that the
| RS tax assessnent clains are washed away as the IRS is still an

unsecured creditor in this matter”, and “All clains by unsecured
creditors are washed away during a crimnal forfeiture.”
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typically discharges prebankruptcy debts, see 11 U S.C. sec.
727(b), the crimnal-forfeiture proceedi ng agai nst Charl es
Penl and resulted in no order discharging his debts or those of
his wfe.

G The Recei ver Appoi nted To Manage Penco’s Assets Did Not
Assune Mary Penl and’s I nconme-Tax Liabilities.

Penl and al so asserts that the receiver appointed by the
district court to manage Penco’s assets is |liable for Mary
Penl and’ s inconme-tax liabilities for 1998, 1999, and 2001. The
recei ver managed Penco’s assets until entry of the final order of
forfeiture. One m ght specul ate that the receiver assuned
Penco’s liabilities along with managi ng Penco’s assets. But Mary
Penl and gave no evidence that this occurred. Besides, Mary
Penland’ s liabilities--including her liabilities for incone

taxes--are not Penco’s liabilities. See Moline Props., Inc. V.

Commi ssioner, 319 U S. 436 (1943). Thus an assunption of Penco’s

liabilities woul d not necessarily be an assunption of her
l[itabilities. Furthernore, even if the receiver had sonehow
assunmed Mary Penland’s tax liabilities, she has not explai ned how
t hat assunption would relieve her of liability.

H. The IRS's Determ nation That Section 446 Required Penco To

Use the Accrual Method of Accounting Was Not an Abuse of
Di scretion.

Ceneral ly, a taxpayer nust conpute taxable inconme under the
“met hod of accounting on the basis of which the taxpayer

regularly conputes his incone in keeping his books.” Sec.
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446(a). But if the taxpayer’s nethod does not clearly reflect
i ncone, section 446(b) requires the taxpayer to use the nethod
that “in the opinion of the Secretary, does clearly reflect
incone.” The IRS has broad discretion in determ ning which

met hod clearly reflects incone. See Thor Power Tool Co. V.

Commi ssi oner, 439 U. S. 522, 532-533 (1979). A court nust uphold

the RS s deternm nation unless the detern nati on was an abuse of

discretion. See id.; Prabel v. Comm ssioner, 882 F.2d 820, 823

(3d Gir. 1989), affg. 91 T.C. 1101 (1988): Exxon Mbbil Corp. v.

Comm ssioner, 114 T.C 293, 324 (2000).

Penl and argues that the RS s past failure to chall enge
Charl es Penl and’s accounting nethod for Wodruff Auto Sal es
estops it fromchal |l enging Penco’ s accounti ng net hod.

The IRS i s not estopped from chall engi ng Penco’s accounti ng
met hod for Wodruff Auto Sales. The IRS may chal |l enge a
t axpayer’s accounting nethod for a particular tax year even
though it did not challenge the nethod for a previous tax year.

Ezo Prods. Co. v. Comm ssioner, 37 T.C 385, 391 (1961); see also

Caldwel | v. Comm ssioner, 202 F.2d 113, 115 (2d Cr. 1953).

Besi des, the taxpayers are different: Charles Penland owned
Wbodr uf f before 1998, and Penco owned Whodruff during and after
1998.

We therefore turn to whether the IRS abused its discretion

by requiring Penco to use the accrual nethod.
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Penl and has not shown that the IRS abused its discretion.
Penco was required to use the accrual nethod by the regul ations
under section 446. Those regul ations require businesses that
need to take inventories to use the accrual nmethod of accounting
for purchases and sal es unl ess otherw se authorized by the IRS.
Sec. 1.446-1(c)(2)(i) and (ii), Income Tax Regs. Inventories are
necessary for a seller of nmerchandise. See sec. 1.471-1, Incone
Tax Regs.; see also sec. 1.446-1(a)(4)(i), Incone Tax Regs.
Penco owned Whodruff Auto Sal es, a used-car deal ership, and the
sal e of nerchandi se--used cars--was Penco’s main source of
income.?® Thus the regul ations required Penco to use the accrual
met hod unl ess otherw se authorized by the IRS. See also Smth v.

Comm ssioner, T.C Meno. 1983-472 (holding that the regul ations

requi red used-car dealer to use the accrual nethod). The IRS did
not authorize Penco to use a cash nethod.

We therefore conclude that Penco is required to use the
accrual nethod as described in the notice of deficiency.

| . The |RS's Deternination That Penco Miust Take Into Account a
Section 481(a) Adjustnent for 1998 WAs | nproper.

As di scussed above, the IRS nade two types of determ nations
on account of the change in Penco’s accounting nethod. First, the

| RS made changes to Penco’'s ordinary incone in each year to

20Mary Penl and argued that Penco did not need to use accrual
accounting because it did not owm Wodruff Auto Sales. W reject
this argunment because we find that Penco owned Wodruff during
the years at issue.
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reflect what Penco’s incone would be if it were conputed using the
accrual nethod. Second, the IRS determ ned that section 481(a)
required Penco to take into account a $3,709, 197 adjustnment to

t axabl e i ncome for 1998. 2%

The petition does not assign error to the anmounts of the
changes the IRS nade to reflect what Penco’s incone would be if it
were conputed using the accrual nmethod. And Mary Penl and did not
argue at trial or on brief that these anmbunts were in error. Mary
Penl and has thus conceded that if Penco nust use the accrual
met hod of accounting--as we have held that it nust--the changes
are correct. See Rule 34(b)(4) (“Any issue not raised in the

assignnments of error shall be deenmed * * * conceded.”).

21Sec. 481(a) provides:

SEC. 481(a). Ceneral Rule.--1n computing the
t axpayer’s taxabl e inconme for any taxable year
(referred to in this section as the “year of the
change”) - -

(1) if such conputation is under a
met hod of accounting different fromthe
met hod under which the taxpayer’s taxable
i ncone for the preceding taxabl e year was
conput ed, then

(2) there shall be taken into account
t hose adj ustnments which are determ ned to be
necessary solely by reason of the change in
order to prevent amounts from being
duplicated or omtted, except there shall not
be taken into account any adjustnment in
respect of any taxable year to which this
section does not apply unless the adjustnent
is attributable to a change in the nmethod of
accounting initiated by the taxpayer.
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The I RS now concedes that section 481(a) does not require
Penco to adjust taxable income for 1998 because Penco did not own
Whodruff Auto Sales in 1997. Section 481(a) does not require an
adjustnent in a given year unless the taxpayer used a different
met hod of accounting in the previous year. Sec. 481(a)(1). Thus
section 481(a) does not require an adjustnent if a different
t axpayer owned a business in the year before a change in

accounting nethod. See, e.g., Ezo Prods. Co. v. Conm ssioner,

supra at 394 (holding that section 481(a) did not require

adj ust nrent because a corporation, which received the assets and
the liabilities of a partnership in a tax-free exchange, was not
the same taxpayer as the partnership or the partners for section

481(a) (1) purposes); Estate of Biewer v. Conmm ssioner, 341 F.2d

394 (6th Gr. 1965) (holding that section 481(a) did not require
adj ust rent because the decedent was a different taxpayer than the
estate for section 481(a)(1) purposes), affg. 41 T.C. 191 (1963).
Such is the case here: Charles Penl and--not Penco--owned Wodr uf f
in 1997, the year before the change in accounting.

J. Additions to Tax

The IRS determ ned that Mary Penland is liable for additions
to tax under section 6651(a)(1l) for 1998 and 1999.

The I RS has the burden of produci ng evidence that a taxpayer
is liable for additions to tax. Sec. 7491(c). The IRS satisfies

its burden if it produces “sufficient evidence indicating that it
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is appropriate to inpose” the addition to tax. Hi gbee v.

Commi ssioner, 116 T.C 438, 446 (2001). Once the IRS satisfies

t hat burden, the taxpayer has the burden of persuading the fact
finder that the taxpayer is not liable for the addition to tax
because, for exanple, the taxpayer qualifies for an exception.
1 d. at 446-447.

If a taxpayer is late in filing a return, section 6651(a)(1)
i nposes an addition to tax unless the taxpayer had reasonabl e
cause for failing to file on tinme and the taxpayer’s wllfu
negl ect did not cause the delay. For each nonth the taxpayer is
late, the addition is 5 percent of the tax due,? up to 25 percent.
Sec. 6651(a)(1l). If areturnis nore than 60 days late, the
m ni mum addi ti on under section 6651(a)(1) is the | esser of $100 or
the tax due. Sec. 6651(a).

The IRS net its burden of production for inposing additions
to tax under section 6651(a)(1l) for 1998 and 1999. Mary Penl and
filed both returns late: she filed her 1998 return on Septenber
8, 2003, and she filed her 1999 return on Septenber 22, 2000.

She did not prove that she is excepted fromthe addition to

tax. Section 6651(a)(1l) excepts a taxpayer fromthe addition to

22For purposes of sec. 6651(a)(1), the tax due is “The
anount of tax required to be shown on the return * * *
reduced by the anount of any part of the tax which is paid on or
before the date prescribed for paynent of the tax and by the
anount of any credit against the tax which nay be clainmed on the
return.” Sec. 6651(b)(1); see also sec. 301.6651-1(d), Proced. &
Adm n. Regs.
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tax if the taxpayer shows that the delay had reasonabl e cause and
that willful neglect did not cause the delay. See also sec.
301. 6651-1(c), Proced. & Adm n. Regs. But she offered no cause,
reasonabl e or otherwi se, for the del ays.
We therefore conclude that she is liable for additions to tax
under section 6651(a)(1) for 1998 and 1999.

K. O her | ssues

Mary Penl and rai ses several other issues, which, as we
expl ain bel ow, affect neither her deficiencies nor her liability
for additions to tax under section 6651(a)(1).

First, she clains that we have deprived her of due process.
Yet she does not say--and we do not see--what denial of due
process occurred here.

Second, she raises conplaints about the district court
proceedi ngs. But even if her conplaints were justified, they
woul d not affect her deficiencies. W lack jurisdiction to
provide relief other than “to redeterm ne the correct anmount of
the deficiency”. Sec. 6214(a). W may not enl arge upon that

jurisdiction. Breman v. Conm ssioner, 66 T.C. 61, 66 (1976); see

al so sec. 7442.

Third, she states that she is entitled to relief under
section 6015, the provision governing innocent-spouse clains.
Section 6015 relieves qualifying taxpayers fromthe joint

l[tability that acconpanies the filing of a joint incone-tax
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return. See sec. 6015; see also sec. 6013 (providing for filing
of joint returns). Penland did not file a joint return for 1998,
1999, or 2001. Thus section 6015 is inapplicable here.

Fourth, she argues that by granting her attorney’s notion to
wi t hdraw we have deprived her of her Sixth Amendnent right to
counsel .2 The Sixth Anmendrment provides: “In all crinina
prosecutions, the accused shall enjoy the right * * * to have the
assi stance of counsel for his defence.” The Sixth Arendnent has
no application in civil proceedi ngs such as deficiency actions in

this Court. See, e.g., Cupp v. Conm ssioner, 65 T.C. 68, 85-86

(1975), affd. wi thout published opinion 559 F.2d 1207 (3d G r
1977) .

Fifth, she argues that the IRS s determ nation of her
i ncone-tax deficiencies violates the Double Jeopardy O ause of
the Fifth Anendnment. The Doubl e Jeopardy C ause protects
crimnal defendants from*®“a second prosecution for the sane
of fense after acquittal; a second prosecution for the sanme
of fense after conviction; and nmultiple punishnments for the sane

offense.” United States v. Halper, 490 U S. 435, 440 (1989).

The first two of these protections are not at issue because the
government never prosecuted Mary Penland. Nor is the protection
agai nst nultiple punishnents at issue. The IRS s determ nation

of her deficiencies seeks not to punish her but to recover her

Zln an order dated May 5, 2008, after a hearing on the
i ssue, we granted the notion of Penland s attorney to w thdraw.
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purported underpaynents of tax. See lanniello v. Comm ssioner,

98 T.C. 165, 179 (1992) (citing Traficant v. Comm ssioner, 884

F.2d 258, 263 (6th Gir. 1989), affg. 89 T.C. 501 (1987)); cf.

Dept. of Revenue of Mont. v. Kurth Ranch, 511 U S. 767 (1994)

(holding that a state tax conditioned on comm ssion of a crine
and exacted only after arrest for the conduct giving rise to the
tax obligation was a “punishnent”). And the additions to tax are
not puni shnents for doubl e jeopardy purposes because they are

renedial. See lanniello v. Commi ssioner, supra at 184-185

(hol ding fraud penalty under section 6653 is renedial); Joye v.

Comm ssioner, T.C. Menpb. 2002-14 n.9 (“additions to tax such as

t hose under sec. 6651(a)(1l) * * * are renedial, and not

punitive”) (citing Helvering v. Mtchell, 303 U S. 391, 401

(1932), and lanniello v. Conm ssioner, supra at 187). Thus the

determ nati on does not violate the Double Jeopardy C ause.
We have considered the parties’ argunents and concl ude that
t hose not nentioned are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




