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VELLS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect

when the petition was filed.! Pursuant to section 7463(b), the

1Al section references are to the Internal Revenue Code
(Code) in effect for the year in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure, unl ess
otherwi se indicated. All amounts are rounded to the nearest
dol | ar.
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decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other

case.

Respondent determ ned a deficiency in petitioner’s Federal
income tax for his 2003 tax year of $32,831, a failure to file
addition to tax pursuant to section 6651(a)(1l) of $7,166, a
failure to pay addition to tax pursuant to section 6651(a)(2) of
$6,688, and a failure to pay estimated incone tax addition to tax
pursuant to section 6654 of $819. The parties stipul ated
several of the underlying issues. Both parties agree that
petitioner is liable for a deficiency of $35,877 and that
petitioner is not liable for a failure to pay estimted incone
tax addition to tax pursuant to section 6654.2 At trial,
petitioner conceded that he was liable for the failure to pay
addition to tax pursuant to section 6651(a)(2). Accordingly, the
only issue remaining for decision is whether petitioner is liable
for the failure to file addition to tax pursuant to section
6651(a) (1).

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The stipulations of fact are incorporated in this opinion by

reference and are found accordingly.

2Nei t her party offered an explanation as to the difference
bet ween the amount of the deficiency in the stipulation of facts
and the amount of the deficiency in the notice of deficiency.



- 3 -

At the tinme the petition was filed, petitioner resided in
Florida. Petitioner is married to Cynthia Pennington.

Thr oughout tax year 2003, petitioner worked as an attorney.
Petitioner noved offices three tines and his personal residence
once between 2003 and February 2008. In the process, petitioner
| ost many of his personal records.

For tax year 2003, petitioner tinely filed Form 4868,
Application for Automatic Extension of Time To File U. S
| ndi vi dual I nconme Tax Return with the Internal Revenue Service
(IRS) and included a paynment of $983. Petitioner also filed Form
9465, Install ment Agreenent Request, with the IRS, stating that
the total tax due was $8, 171 and that he nade a paynent of $5, 000
with his tax return. For the year in issue, respondent has no
record of a Federal income tax return filed by petitioner or of
any paynment in excess of the $983 paid with Form 4868.

Petitioner sent the IRS a check dated April 17, 2006, for
$4,597 for his tax year 2005 estimted Federal incone tax
l[tability. Respondent has no record of a return filed for tax
year 2005.

Petitioner failed to file a tax return for tax year 2008.

Di scussi on

Cenerally, a return is considered filed with the I RS when
the return is delivered to and received by the IRS. See United

States v. Lonbardo, 241 U.S. 73, 76 (1916); Trout v.
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Comm ssioner, 131 T.C 239, 246 (2008). However, a return that

is mailed by the taxpayer on or before the filing deadline and
received by the IRS after the filing deadline may be consi dered
tinmely filed if: (1) The postmark date falls on or before the
filing deadline; and (2) the return is deposited in the mail in
the United States in an envel ope or wapper properly addressed to
the appropriate office with postage prepaid. Sec. 7502(a).

Were a return is sent by registered or certified mail, the
registration or certification is prim facie evidence of delivery
and the date of registration or certification is deened the
postmark date. Sec. 7502(c); sec. 301.7502-1(c)(2), Proced. &
Adm n. Regs.

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return by the date prescribed (determined with regard to
any extension of tinme for filing). The addition to tax is 5
percent of the tax required to be shown on the return if the
failure to file does not exceed 1 nonth, with an additional 5
percent per nonth for each nonth the failure continues, up to a
maxi mum of 25 percent.® 1d. However, the failure to file
addition to tax is not inposed if the taxpayer can establish that

such failure is due to reasonabl e cause and not due to wll ful

3The sec. 6651(a)(1) addition to tax is reduced by the
anount of the sec. 6651(a)(2) addition for any nonth (or fraction
thereof) to which an addition to tax applies under sec.
6651(a)(1) and (2). See sec. 6651(c)(1).
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neglect. [d. To prove reasonabl e cause, the taxpayer nust show
that he exercised ordinary business care and prudence but
nonet hel ess could not file the return when it was due. See

Crocker v. Comm ssioner, 92 T.C. 899, 913 (1989).

The Comm ssioner bears the burden of production with respect
to the failure to file addition to tax, pursuant to section

7491(c); however, the taxpayer bears the ultimte burden of

proof. Higbee v. Comm ssioner, 116 T.C 438, 446 (2001). The
Comm ssi oner need not come forward with evidence regarding
reasonabl e cause; it is the taxpayer’s burden to raise such a

def ense. Hi gbee v. Commi ssi oner, supra at 446.

As proof of petitioner’s failure to file his 2003 Feder al
income tax return, respondent offered a Certification of Lack of
Record for petitioner for the year in issue. Accordingly, we
concl ude that respondent has net his burden of production
regarding the applicability of the section 6651(a)(1l) addition to
t ax.

Petitioner, a calendar year taxpayer, was required to file a
2003 Federal inconme tax return by April 15, 2004 (2003 return).
Sec. 6072(a). However, taxpayers are allowed an automatic 4-
mont h extension of tinme to file if they Form 4868 before the date

prescribed for filing the individual inconme tax return.* Sec.

“Tenporary regul ations applicable to applications for
automatic extensions of tine to file an individual incone tax
(continued. . .)
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6081; sec. 1.6081-4(a), Inconme Tax Regs. Petitioner tinely filed
Form 4868 extending the tine to file a 2003 return until August
15, 2004.5 Consequently, in order to prevail on the section
6651(a)(1) addition to tax, petitioner must prove either that he
tinmely filed his 2003 return by the extended due date or that he
had reasonabl e cause for his failure to file his return by the
ext ended due date.

By letter dated Decenber 10, 2007, respondent nmail ed
petitioner a notice of deficiency determ ning, anong ot her
things, the failure to file addition to tax pursuant to section
6651(a)(1). Petitioner worked with respondent’s enpl oyee Sandra
Lowe to resolve the issues in the notice of deficiency. M. Lowe
advi sed petitioner to recreate a return for the 2003 tax year.
On Cctober 20, 2008, petitioner faxed Ms. Lowe a Federal incone
tax return that he recreated for tax year 2003. On Novenber 7,
2008, petitioner found a box containing the 2003 return he and

M's. Pennington had purportedly filed, which was dated July 4 and

4(C...continued)
return filed after Dec. 31, 2005, increase the automatic
extension period from4 nonths to 6 nonths. Sec. 1.6081-4T,
Tenporary Income Tax Regs., 70 Fed. Reg. 67359 (Nov. 7, 2005).
These regul ati ons becane permanent during 2008, and the permanent
regul ations apply to applications for automati c extensions of
time to file individual inconme tax returns filed after July 1,
2008. See T.D. 9407, 2008-33 |I.R B. 330.

5I't is unclear fromthe record whether petitioner’s Form
4868 was for hinself or hinself and Ms. Pennington.
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9, 2004. On Decenber 18, 2008, petitioner provided respondent a
copy of the allegedly filed 2003 return.

Petitioner testified that he always files his returns.
Petitioner contends that he filed a 2003 return on July 9, 2004,
and a 2005 return on August 10, 2006. However, respondent has no
record of a return filed by petitioner for tax year 2003 or 2005,
and at trial petitioner admtted that he did not file a return
for tax year 2008.° In the nonths leading up to trial,
petitioner changed his position regarding the filing of his 2003
return a nunber of times.” Accordingly, we give little weight to
petitioner’s testinony that he “always” files his returns.

Petitioner testified that he mailed a 2003 return froma
post office in the city where he resided. However, petitioner
did not offer proof of mailing such as proof of certified or
registered mailing. See sec. 7502(c). Additionally, petitioner
failed to recall specifically either mailing the 2003 return or,

if he mailed it, fromwhich post office he mailed it.

The trial of the instant case took place on Nov. 3, 2009.
Petitioner did not contend that he filed for an extension of tine
to file the 2008 return. The extension, if tinmely filed, would
have expired on Cct. 15, 2009. Sec. 1.6081-4(a), |ncone Tax
Regs.

I'n his notion to continue dated Nov. 5, 2008, petitioner
stated that he was “certain that he had filed his tax return for
2003 li ke every other year. However, it now appears that this
was not the case for the year 2003.” At trial on Nov. 3, 2009,
petitioner testified that he was certain that he had tinely filed
his 2003 return.
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Petitioner and his wife signed the copy of the 2003 return
provi ded to respondent on Decenber 18, 2008. The allegedly filed
return was dated July 4 and 9, 2004. W note that M. Pennington
did not testify at trial. Moreover, petitioner failed to offer
proof of actual delivery of the 2003 return or reasonabl e cause
for failure to file his 2003 return.

Accordingly, on the basis of the record, we hold that
petitioner has failed to neet his burden of proving that he
tinely filed a 2003 Federal incone tax return and has failed in
hi s burden of proving reasonable cause for his failure to tinely
file his return. Consequently, we sustain respondent’s
determ nation of an addition to tax pursuant to section
6651(a) (1).

The Court has considered all other argunments made by the
parties and, to the extent we have not addressed them herein, we
conclude they are themnoot, irrelevant, or w thout nerit.

To reflect the foregoing and the parties’ concessions,

Deci sion will be entered

under Rul e 155.




