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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of a $6,582 deficiency in Federal incone tax
that respondent determ ned for petitioner’s 2003 taxabl e year.
Respondent al so determ ned an accuracy-rel ated penalty pursuant
to section 6662(a) and (b)(1) in the anmpbunt of $1,316.40.' The
i ssues for decision are:

(1) Whet her $26,400 paid to petitioner in 2003 by her ex-
husband was includable in petitioner’s 2003 taxable inconme as
al i nrony under section 71(a) and (b); and

(2) whether petitioner is liable for an accuracy-rel ated
penal ty under section 6662(a) and (b)(1) in the anopunt of
$1, 316. 40.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts and the acconpanyi ng exhibits are hereby incorporated by
reference into our findings. At the tinme she filed her petition,
petitioner resided in Chattanooga, Tennessee.

On July 1, 1998, petitioner and her husband, Dr. Thornton D
Perkins (Dr. Perkins), entered into a marital dissolution

agreenent (MDA), which was approved by the Chancery Court of

L' All section references are to the Internal Revenue Code of
1986, as anended and in effect for the taxable year at issue.
The Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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Ham | ton County, Tennessee, and incorporated into that court’s
final divorce decree. The first few pages of the MDA are
dedi cated to the division of marital property. Under the heading
“Al i mony”, paragraph 14(a) of the MDA provided that Dr. Perkins
woul d pay to petitioner, until My 9, 2004, when she woul d reach
the age of 59-1/2, alinony in futuro in an anount equal to 20
percent of Dr. Perkins's earned incone. Paragraph 14(b) of the
MDA stated that Dr. Perkins's obligation to pay alinmony in futuro
woul d cease upon the death of petitioner, upon petitioner’s
remarriage, or at Dr. Perkins's death should it occur before My
9, 2004. Under paragraph 14(f), the MDA provided that if Dr.
Perkins was to becone disabled and receive benefits fromhis
professional disability policy, petitioner was to receive 20
percent of the policy benefits until Dr. Perkins’s alinony
obligation termnated on May 9, 2004.

At sonme point prior to January 1, 2003, Dr. Perkins becane
di sabl ed and started receiving paynents under his professional
disability policy. During 2003, Dr. Perkins paid to petitioner
$26, 400 of his policy benefits for that year.?

Petitioner filed, in a tinmely manner, a Form 1040, U.S.
I ndi vi dual I ncone Tax Return, for the 2003 taxable year, on which

she failed to report any of the $26,400 paid to her by Dr.

2 That anmount was paid to petitioner in 12 nonthly
instal l ments of $2, 200.
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Perkins.® On March 13, 2006, respondent issued a notice of
deficiency. Petitioner then filed a tinely petition with this
Court. A trial was held on March 7, 2007, in Knoxville,
Tennessee.

OPI NI ON

Taxability of the $26,400 in Disability Benefits Recei ved by
Petitioner Pursuant to Paraqgraph 14(f) of the NDA

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability for an incone tax deficiency is presuned
correct, and the taxpayer bears the burden of proving that the

determnation is inproper. See Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). But see sec. 7491(a).
“Paynments incident to a divorce traditionally fell into one
of two categories for [the purpose of] Federal tax |aw property

settlenents or alinony.” Rogers v. Conm ssioner, T.C Meno.

2005-50. Paynents characterized as property settlenents are
general ly neither deductible fromthe inconme of the payor nor
i ncludable in the incone of the payee. See Yoakumv.

Comm ssioner, 82 T.C. 128, 134 (1984). The opposite is true for

paynents characterized as alinmony. See sec. 215(a) (“In the case
of an individual, there shall be allowed as a deduction an anount
equal to the alinony or separate nai ntenance paynents paid during

such individual’s taxable year.”); sec. 71(a) (“Goss incone

3 That return was prepared by John P. Konvalinka, the
attorney representing petitioner in this case.
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i ncl udes anounts received as alinony or separate naintenance
paynments.”).

For Federal income tax purposes, alinony is defined as any

paynment in cash that satisfies all of the follow ng four
requi renents: (a) Such paynent is received by, or on behalf of, a
spouse under a divorce or separation instrunent; (b) the divorce
or separation instrunent does not designate such paynent as a
paynment which is not includable in gross inconme under section 71
and not allowable as a deduction under section 215; (c) the payee
spouse and the payor spouse are not nenbers of the sane household
at the time the paynent is nmade; and (d) there is no liability to
make any such paynent, or a substitute for such paynent, in cash
or property, after the death of the payee spouse. Sec.
71(b)(1)(A)-(D). The characterization of the paynents as
“alinmony” in the divorce or separation instrunent does not
establ i sh whet her those paynents are treated as alinony for
Federal incone tax purposes; the test is whether the four

statutory requirenents are net. See Hoover v. Conm ssioner, 102

F.3d 842, 844 (6th Gr. 1996) (“The nere use of the word
“alinony’ does not affect the tax consequences of paynents.”),
affg. T.C. Meno. 1995-183.

In this case, the first three requirenents of section

71(b)(1) are clearly satisfied with respect to the paynents at
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i ssue.* Because the MDA is silent as to whether Dr. Perkins’'s
obl i gati on under paragraph 14(f) of the MDA woul d have survived
petitioner’s death, the MDA itself does not resolve explicitly
t he question of whether the fourth and final requirenent of
section 71(b)(1) has been satisfied. As a conseguence, we nust
| ook to Tennessee law in order to properly characterize the
paynents at issue in this case.

Under Tennessee |law, two types of alinony are relevant in
this case: alinony in futuro and alinony in solido.® The purpose
of alinmony in futuro “is to provide financial support to a spouse

who cannot be rehabilitated.” Burlew v. Burlew 40 S.W3d 465,

471 (Tenn. 2001). Alinony in futuro termnates “automatically
and unconditionally upon the death or remarriage of the
reci pient” or upon the occurrence of a stated contingency, such

as a specific termnation date. Tenn. Code Ann. sec. 36-5-

4 That is true because (1) those paynents were received
under an MDA, (2) the MDA did not designate the paynents as not
i ncl udabl e in gross income under sec. 71 and not allowable as a
deduction under sec. 215, and (3) petitioner and Dr. Perkins were
not nenbers of the same househol d when the paynents at issue were
made.

5> See Tenn. Code Ann. sec. 36-5-101 (2003); Burlew v.
Burlew, 40 S.W3d 465, 471 (Tenn. 2001). In 2005, Tenn. Code
Ann. sec. 36-5-101 was deleted in its entirety and replaced. The
del eted section was anended and recodified in Tenn Code Ann. sec.
36-5-121. In addition to alinmony in futuro and alinony in
sol i do, Tennessee |aw provides for rehabilitative alinony and
transitional alinony, neither of which is relevant in this case
because they were not provided for in the MDA (transitional
al i nrony was not even introduced into the Tennessee Code until
2003, long after the parties entered into the NMDA).
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101(a) (2) (B) (2003); see Waddey v. Waddey, 6 S.W3d 230, 232

(Tenn. 1999). Alinony in solido, which is often awarded to cure
an i nbal ance in the distribution of marital property, is an award
of a definite sumof alinony that “may be paid in installnents
provi ded the paynents are ordered over a definite period of tinme
and the sumof the alinony to be paid is ascertainable when

awarded.” Waddey v. \Waddey, supra at 232. Unlike alinony in

futuro, alinony in solido does not automatically term nate upon

the death of either party. See Burlew v. Burlew, supra. This

Court has observed that alinony in solido is roughly equival ent
to a property settlenent and that alinony in futuro is roughly
equi valent to alinony as defined in section 71(b). See Rogers v.

Conmi sSsi oner, supra.

“The determ native factor in deciding whether an award of
spousal support is alinony in solido, is the intent of the
parties, or the court, that the award be for a fixed anount.”

Bryan v. Leach, 85 S.W3d 136, 146 (Tenn. Ct. App. 2001). 1In

contrast, alinony in futuro “lacks sumcertainty due to
contingencies affecting the total anmount of alinony to be paid.”

Waddey v. Waddey, supra at 232. In addition, the Suprene Court

of Tennessee has held that distinguishing alinony on the basis of
“the definiteness of the termof the award * * * actually

reflects the essential purpose of each award”. Self v. Self, 861

S.W2d 360, 362 (Tenn. 1993).
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As expl ai ned bel ow, we conclude that Dr. Perkins’s
obl i gati on under paragraph 14(f) of the MDA was an obligation to
pay alinony in futuro, which would not have survived petitioner’s
death. Consequently, the $26,400 in disability benefits
petitioner received in 2003 is taxable alinony under section 71

Because the Tennessee courts have held that the definiteness
or indefiniteness of an award of alinony determ nes whether it is
alinmony in solido or alinony in futuro, we begin by discussing
that issue. Petitioner argues that Dr. Perkins’s obligation was
alinony in solido because “the anmpbunt is cal cul abl e when awar ded
in that the anobunt to be paid to Petitioner can be cal cul ated
based upon the date that Thornton Perkins becane disabled.”
Respondent argues that the award was alinony in futuro because it
was contingent on Dr. Perkins's becom ng di sabl ed and because it
was for an uncertain anount. W agree with respondent.

When the parties entered into the MDA on July 1, 1998, Dr.
Perkins’s obligation under paragraph 14(f) would have arisen only
in the event that Dr. Perkins becane disabled at sone future
time. Thus, Dr. Perkins' s very obligation to pay petitioner a
portion of his disability benefits, if he ever received any, not
to mention the anmount of that obligation, was not fixed and
definite. By that standard, Dr. Perkins's obligation under
par agraph 14(f) constituted alinony in futuro under Tennessee

| aw. See McKee v. MKee, 655 S.W2d 164, 165 (Tenn. C. App.
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1983) (“The determ ning factor in distinguishing whether alinony
is in futuro or in solido is the definiteness or indefiniteness
of the anmpbunt ordered to be paid.”).
Because the Tennessee courts also | ook to the essenti al

purpose of the alinony award, see Self v. Self, supra at 362, we

wi || next address that issue. Qur ultimate conclusion in that
regard, based largely on the relationship between paragraphs
14(a) and 14(f) of the MDA, is that the purpose of paragraph
14(f) was to oblige Dr. Perkins to pay alinony in futuro.

Robin Lyn MIler, an attorney who represented petitioner in
her divorce fromDr. Perkins, testified at trial that it was her
intent in negotiating the MDA that Dr. Perkins's obligation under
par agraph 14(f) represent his obligation to pay petitioner for
her share of a marital asset. Attorney MIller further testified
that, if petitioner died before May 9, 2004, it was intended that
paynments made by Dr. Perkins pursuant to paragraph 14(f) of the
MDA woul d have gone to petitioner’s estate. Upon
cross-exam nation, however, when asked whether it was just a
coi ncidence that Dr. Perkins’ s obligation under paragraph 14(f)
of the MDA term nated on the sane day as his obligation to pay
alinony in futuro--when petitioner reached the age of 59-1/2--

attorney M Il er responded:

| don’t think -- it’s not coincidence. Certainly she
woul d have had a penalty to withdraw earlier. In
negoti ati ng divorce cases, you have to -- | nean, these

are those odd asset[s] that nay or may not cone into
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fruition, so if Dr. Perkins had died during that tinme

that she was receiving what is clearly the alinony in

futuro, she would have had no nore inconme, and she

woul d have had to have gone to her savings.

In our view, in light of its placenent in the MDA and
attorney MIller’s testinony, the nost reasonabl e construction of
par agraph 14(f) of the MDA is that it represents contingency
pl anni ng designed to provide an alternative source of funds from
which Dr. Perkins would pay alinony in futuro in the event that
he was to becone di sabled.® The purpose of paragraph 14(f) was
to ensure that Dr. Perkins would pay alinony in futuro even if he
could no I onger work, not to divide a marital asset. That
obligation, like Dr. Perkins’s obligation under paragraph 14(a)
of the MDA, constituted alinony in futuro which, pursuant to
Tenn. Code Ann. sec. 36-5-101(a)(2)(B), would not have survived
petitioner’s death. Because that obligation would not have
survived petitioner’s death, and because the other requirenents
of section 71(b) were net, see supra note 4, petitioner was

required to include in her gross incone the noney she received

pursuant to paragraph 14(f) of the MDA. See sec. 71(a).

6 As noted earlier, par. 14(a) of the MDA provided that Dr.
Perkins would pay to petitioner, until My 9, 2004, when she
woul d reach the age of 59-1/2, alinony in futuro in an anount
equal to 20 percent of Dr. Perkins's earned incone. It is only
logical to infer that paynents to petitioner of a portion of Dr.
Perkins's disability benefits under par. 14(f) of the MDA, also
cal cul ated at 20 percent, were intended as a substitute for the
earnings lost as a result of the disability.
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Finally, the MDA itself strongly suggests that the parties
did not consider Dr. Perkins' s potential postdivorce disability
benefits to be marital property. The parties went to great
Il engths to divide their marital property, including household
furni shings, autonobiles, Dr. Perkins’s profit-sharing plan, Dr.
Perkins’s nmedical practice, and the parties’ individual
retirement accounts. There is no nention of Dr. Perkins's
disability benefits except in paragraph 14(f). In sum we find
unavailing petitioner’s argunent that paragraph 14(f) provided
for the division of a marital asset, or alinony in solido.

The parties were in the best position to specify how they
want ed the paynents at issue to be classified for Federal incone
tax purposes.’ Section 71 expressly permtted the parties to
specify that the paynments at issue would not be treated as
alinony for Federal inconme tax purposes. See sec. 71(b)(1)(B)
(providing that a paynent will not be alinony if the divorce or

separation instrunment designates the paynment as not includable in

"In fact, they did just that in par. 14(d) of the MDA with
respect to tenporary alinony paid to petitioner during the
pendency of the divorce action. Par. 14(d) provided that the
anount of tenporary alinony paid was tax deductible by Dr.
Perkins. Al though one could argue that the parties’ failure to
so specify in par. 14(f) neans that the parties intended the
opposite with respect to paynents nmade under par. 14(f), no such
inference is warranted. The bottomline is that the parties knew
how t o designate paynents for Federal incone tax purposes and did
not designate the paynents to be made pursuant to par. 14(f) to
be noni ncl udabl e/ nondeducti bl e.
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gross incone and not allowable as an alinony deduction). As the

Suprene Court of Tennessee noted in Self v. Self, supra at 364,

In addition to the rights and obligations of the
parties with respect to each other, the liability for
taxes, the rights of creditors, and other significant
consequences nmay depend upon the preci seness of the

| anguage enpl oyed in the decree. Construction by the
courts of uncertain and anbi guous | anguage i s a poor
substitute for careful articulation.

1. Secti on 6662 Penalty

Subsection (a) of section 6662 inposes an accuracy-rel ated
penal ty on an underpaynent of tax that is equal to 20 percent of
any underpaynent that is attributable to a |ist of causes
contained in subsection (b). Among the causes justifying the
i nposition of the penalty are (1) negligence or disregard of
rules or regulations and (2) any substantial understatenent of
i ncone tax. Section 6662(c) defines negligence as “any failure
to make a reasonable attenpt to conply with the provisions of
this title.” “[D]isregard” is defined to include “any careless,
reckless, or intentional disregard.” 1d. Under casel aw,
““Negligence is a lack of due care or the failure to do what a
reasonabl e and ordinarily prudent person would do under the

ci rcunst ances. Freytag v. Conmi ssioner, 89 T.C. 849, 887

(1987) (quoting Marcello v. Conm ssioner, 380 F.2d 499, 506 (5th

Cr. 1967), affg. on this issue 43 T.C. 168 (1964) and T.C. Meno.
1964-299), affd. 904 F.2d 1011 (5th Cr. 1990), affd. 501 U. S.
868 (1991).
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There is a “substantial understatenment” of an individual’s
i ncone tax for any taxable year where the anobunt of the
under st at ement exceeds the greater of (1) 10 percent of the tax
required to be shown on the return for the taxable year or (2)
$5,000. Sec. 6662(d)(1)(A (i) and (ii). However, the anount of
t he understatenent is reduced to the extent attributable to an
item (1) for which there is or was substantial authority for the
t axpayer’s treatnment thereof, or (2) with respect to which the
rel evant facts were adequately disclosed on the taxpayer’s return
or an attached statenent and there is a reasonable basis for the
taxpayer’s treatnment of the item See sec. 6662(d)(2)(B)

There is an exception to the section 6662(a) penalty when a

t axpayer can denonstrate (1) reasonabl e cause for the
under paynent and (2) that the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c)(1l). Regulations
pronul gat ed under section 6664(c) further provide that the
determ nati on of reasonable cause and good faith “is nade on a
case-by-case basis, taking into account all pertinent facts and
circunstances.” Sec. 1.6664-4(b)(1), Incone Tax Regs.

Rel i ance upon the advice of a tax professional may, but does
not necessarily, establish reasonabl e cause and good faith for
t he purpose of avoiding a section 6662(a) penalty. See United

States v. Boyle, 469 U S. 241, 251 (1985) (“Reliance by a |lay

person on a lawer is of course conmon; but that reliance cannot
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function as a substitute for conpliance with an unanbi guous
statute.”). Such reliance does not serve as an “absol ute

defense”; it is nerely “a factor to be considered.” Freytag v.

Conm ssi oner, supra at 888. The caselaw sets forth the foll ow ng

three requirenents in order for a taxpayer to use reliance on a
tax professional to avoid liability for a section 6662(a)
penalty: “(1) The advi ser was a conpetent professional who had
sufficient expertise to justify reliance, (2) the taxpayer

provi ded necessary and accurate information to the adviser, and
(3) the taxpayer actually relied in good faith on the adviser's

judgnent.” See Neonatol ogy Associates, P.A v. Conmm ssioner, 115

T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d Gr. 2002).

In this case, the notice of deficiency included the
i nposition of a $1,316.40 penalty under section 6662(a) and
(b)(1).8 In her argunments regarding the section 6662(a) penalty,
petitioner does not contest that, in the event that the Court
woul d find against her regarding the taxability of the alinony,
she substantially understated her 2003 i ncone tax.

Petitioner argues that she is not liable for the penalty
because (1) section 71(b)(1)(D) and paragraph 14(f) of the MDA

are substantial authority for her position that the $26,400 paid

8 The notice of deficiency refers only to sec. 6662(a) and
(b)(1). It does not refer to sec. 6662(b)(2), which provides for
the inposition of a sec. 6662 penalty for any substanti al
understatenent of income tax. Respondent raises the substantial
under paynent issue in his pretrial nmenorandum and briefs.
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to her in 2003 by Dr. Perkins was not includable in her 2003
i ncone for Federal inconme tax purposes and (2) she reasonably
relied on professional advice in failing to report the $26, 400
paid to her in 2003 by Dr. Perkins as alinony incone. Because,
as expl ained bel ow, we agree with petitioner that she has
satisfied the requirenents of the reasonable reliance exception,
petitioner is not liable for a section 6662 penalty.?®

Wth respect to the first prong of the Neonatol ogy test, we

conclude that petitioner has established that her attorney was a
conpet ent professional who had sufficient expertise to justify
reliance. Respondent does not dispute our concl usion.

See Neonat ol ogy Associates, P.A v. Conm ssioner, supra at 99;

see also United States v. Bovyle, supra at 250-251

Wth respect to the second prong of the Neonatol ogy test,

we are satisfied that the evidence of record, particularly
attorney Mller’s testinony, which reflects that attorney Ml ler
consulted with attorney Konvalinka in 2004 regarding the
taxability of the paynents at issue in this case, denonstrates
that petitioner provided necessary and accurate information in a

tinmely manner to her tax adviser, attorney Konvalinka, regarding

° Because we conclude that the reasonabl e reliance exception
applies here, we need not discuss the nerits of petitioner’s
argunent regarding the substantial authority exception.
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her recei pt of the paynents now at issue.® Because petitioner’s
failure to report those paynents is the sole basis argued by
respondent to support the inposition of a penalty in this case,

petitioner has satisfied the second prong of the Neonat ol ogy

test.

Turning to the third prong of the Neonatol ogy test, we
conclude that petitioner has denonstrated that she actually
relied in good faith on the advice of attorneys MIler and
Konval i nka. The issue in this case involves the tax consequences
that flow fromconstruction by the Court of a portion of the MDA
that is anbiguous. Petitioner, who has no discernable expertise
intax matters, relied on attorney Konvalinka, an experienced tax
attorney, for the preparation of her 2003 Federal incone tax
return. Attorney Konvalinka arrived at his decision to advise
petitioner not to report the paynents now at issue because they
were not alinmony within the neaning of section 71(b) follow ng
his consultation wwth attorney MIller. Attorney MIller had

represented petitioner in her divorce fromDr. Perkins.

10 Al t hough respondent contends that no evi dence was
i ntroduced regardi ng when attorney MIler’s alleged consultation
wi th attorney Konvalinka occurred, we find attorney Mller’s
testinmony sufficient to support a conclusion, logically derived
fromthe facts and circunstances of this case, that such
consultation was made prior to the filing of petitioner’s 2003
Federal inconme tax return on April 1, 2004. |In addition, it is
only logical to conclude that such consultation took place after
petitioner disclosed the paynents at issue in this case to
attorney Konval i nka.
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Petitioner was not required to second guess attorney Konvalinka’s

advice. See United States v. Boyle, supra at 251 (“To require

t he taxpayer to challenge the attorney, to seek a ‘second
opinion,” or to try to nonitor counsel on the provisions of the
Code hinself would nullify the very purpose of seeking the advice
of a presuned expert in the first place.”). Petitioner has

t heref ore denonstrated reasonabl e cause and good faith for the
underpaynent. As a result, she is not liable for an accuracy-
related penalty under section 6662.

The Court has considered all of petitioner’s and
respondent’s contentions, argunents, requests, and statenents.
To the extent not discussed herein, we conclude that they are
meritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




