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MVEMORANDUM OPI NI ON

JACOBS, Judge: The petitionin this case was filed in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of

determination).! Pursuant to section 6330(d), petitioner seeks

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended.
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our review of respondent’s determ nation to collect by |evy
unpaid additions to tax and interest with respect to petitioner’s
i ncone taxes for tax years 1995 and 2000.

Backgr ound

Petitioner resided in Arizona at the tinme he filed his
petition. Petitioner and his wife untinmely filed joint returns?
for tax years 1995 and 2000 on which they reported taxes of
$4, 219 and $5, 892, respectively. Respondent assessed the tax
shown on each return. As of Novenber 15, 2004, the date
respondent issued a Letter 1058, Final Notice of Intent to Levy
and Notice of Your Right to a Hearing (final notice of intent to
l evy), for tax years 1995 and 2000, the unpaid bal ance of
petitioner’s tax liability (after taking into account w thhol di ng
credits, paynents, additions to tax, and interest) was $361. 49
for tax year 1995 and $1, 262.18 for tax year 2000.°3

Petitioner filed a joint tax return for 1999 on February 26,

2004.4 The 1999 return showed, and respondent does not dispute,

2Not hing in the record suggests that petitioner’s w fe has
sought relief fromjoint liability for any taxes due. See sec.
6013(d) (3).

*Petitioner filed his 1995 return on Dec. 1, 2003, and his
2000 return on Mar. 4, 2004. It appears that all unpai d bal ances
for both tax years are attributable to interest and additions to
tax. No notice of deficiency was issued with respect to such
additions to tax.

“Petitioner did not request an extension of time to file his
1999 return.
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that petitioner overpaid his 1999 tax liability by $1,922. Al
petitioner’s 1999 tax paynents were nmade through w t hhol di ng
credits.

Shortly after he filed his 1999 return, petitioner requested
t hat respondent apply the 1999 overpaynent to his tax liabilities
for 1995 and 2000. Petitioner discussed this proposal by
t el ephone with five different IRS representatives.® Thereafter,
on May 6, 2004, petitioner wote respondent stating that he had
been advised to wite a letter “explaining the issues along with
pertinent docunentation.” The issue that petitioner referred to
concerned the application of the 1999 overpaynent to offset the
penalty and additions to tax and interest for 2000. Petitioner
wote: “lI amnot disputing the penalty & interest anount owed
($1224.38) for tax period 2000.” Rather, petitioner stated that
he sought to avoid application of the period of limtations with
respect to clainms for credit or refund for tax year 1999. In
this regard, petitioner wote: “W noved 6 tines (along with
boxi ng packi ng and storage invol ved) between 1999 and when we
found and filed our tax docunents (02/22/2004) for 1999.” No

ot her description of the circunstances surrounding the claimfor

One such representative was the Appeals officer who
ultimately, in June of 2006, reconmmended di sal |l owance of
petitioner’s claimconcerning his 1999 overpaynent.
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credit or refund was offered in the May 6, 2004, letter, and no
docunents were attached to the letter. Petitioner addressed the
letter to respondent’s office in Holtsville, New York.

Because petitioner failed to pay the bal ances of assessed
anounts for 1995 and 2000, respondent determ ned that enforced
collection action would be required. |In response to respondent’s
final notice of intent to levy for tax years 1995 and 2000, on or
about Novenber 19, 2004, petitioner requested a hearing under
section 6330.°

To his request for a section 6330 hearing petitioner affixed
a note stating: “lI amnot disputing the penalty & interest
amounts owed for tax period 1995 ($345.83) & 2000 ($1, 224. 38).
amrespectfully requesting that the IRS apply the overpaynent
($1,992.00) for tax period 1999 to satisfy the anount owed for
tax period 1995 & 2000.”7 The section 6330 hearing was schedul ed
for Septenber 21, 2005, in Phoenix, Arizona.

In the nonths preceding the schedul ed hearing, respondent’s
settlenment officer attenpted to resolve petitioner’s case. The
settlenment officer reviewed the Internal Revenue Manual (IRM in

eval uating petitioner’s claimthat his 1999 overpaynent should be

®Petitioner’s wife ratified petitioner’s request for a sec.
6330 hearing on Sept. 7, 2005.

"The amounts petitioner represented as owed do not include
the entire anount of interest that had accunul ated on the
under paynments as of the date of the final notice of intent to
| evy.
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applied to anmounts owed from 1995 and 2000. |RM part
21.4.1.4.9.4(1) and (3) (Cctober 1, 2003), which the settlenent
of ficer consulted, provided,® in relevant part, that “clains for
credit or refund of prepaid credits are required to be filed
within 3 years fromthe return due date or extended due date” but
that “RRA 98 allows the taxpayer to file for a claimafter the
statute expiration date if the taxpayer was physically or
mental ly disabled in financial matters. These cases nust be
referred to the Statute Unit for a determination.” |RM part
21.4.4.3.1(1), which the settlenment officer also consulted,
provides: “the RSED [Refund Statute Expiration date] is
generally 3 years fromthe Return Due Date (RDD) for prepaid
credits if a return was filed”.

During a tel ephone conversation on March 21, 2005,
petitioner asked the settlenent officer whether there were
exceptions to the rules regarding the period of limtations
applicable to clains for credit or refund. The settl enent
of ficer advised petitioner that a nedical disability causing him
to be unable to handle his financial matters would be one such
exception. Petitioner was advised that such a disability would
have to be verified by a statenent from petitioner’s physician.

Petitioner nentioned that he had in fact been diagnosed with

8As di scussed infra note 14, this portion of the IRM which
was in effect as of Oct. 1, 2003, has since been revised.
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mental illness. The settlenent officer specified that the
disability “had to be for the years in question” to which
petitioner responded that he did indeed have the disability “back
t hen.”

It is apparent that both petitioner and respondent’s agents
perceived a |inkage between respondent’s proceeding wth enforced
collection action for 1995 and 2000 and petitioner’s entitlenent
to a refund or credit for the 1999 overpaynment. Both parties
beli eved (erroneously, as explained infra) that petitioner’s
claimfor credit or refund was not tinely. Furthernore, both
parties believed (al so erroneously, as explained infra) that an
untinmely claimfor credit or refund m ght neverthel ess be
perm ssi bl e dependi ng on petitioner’s physical or nental
condition as to his financial affairs at the tinme the 1999
return, and possibly the 1995 return and the 2000 return, was
due, as opposed to a later period; i.e., between February 26,
2001, and February 26, 2004.

Foll owi ng the March 21, 2005, tel ephone conversation with
petitioner, the settlenment officer in Phoenix, Arizona, wote to
respondent’s Statute Unit in Ogden, Utah (Statute Unit), to
i nqui re whether it possible to apply petitioner’s 1999
over paynment to his unpaid taxes for 1995 and 2000. On August 30,
2005, the settlenment officer was infornmed by an exam ner for the

Statute Unit that petitioner’s credit or refund claimhad been
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di sal l oned and that petitioner had al ready been advised of this
decision in a letter dated August 29, 2005.

In a letter dated Septenber 8, 2005, an account nmanager in
respondent’s Statute Unit informed petitioner:

Al t hough we synpat hize wth your reasons for filing your

return | ate, the | aw does not all ow reasonabl e cause for

filing your return nore 3 years [sic] late. Internal

Revenue Code 6511 states you nust file your return within 3

years of when you were required to file in order to receive

a refund or to have your overpaynent applied to another

year .

At the section 6330 hearing in Phoenix, Arizona, on
Septenber 21, 2005, the settlenent officer described to
petitioner the attenpts she had made to accommpdate his request
concerning his 1999 credit or refund claim Petitioner responded
that he had been infornmed by a settlenent officer in Fresno,
California, that under special circunstances, “refunds can be
pul | ed out of excess collections”. The settlenent officer
expl ained that this avenue had al ready been explored and that
petitioner’s claimhad been rejected because he had not provided
sufficient information. At that point, petitioner reiterated
that he had been treated for nental illness and provided
addi tional information and docunentation in support of his claim

In the light of this new information and docunentation, the
settlenment officer decided to recomend that the Statute Unit

reconsi der petitioner’s request concerning his 1999 credit or

refund claim The settlenment officer’s recommendati on, nade on
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or about Septenber 21, 2005 (imrediately follow ng the section
6330 hearing), cited a provision of the IRMwhich “allows a
taxpayer to file a claimafter the statute expiration date if the
t axpayer was physically or nentally disabled in financial
matters.”® The settlenent officer attached to her recommendati on
two supporting docunents that petitioner had provided. The
settlement officer’s letter closed wth the foll ow ng paragraph:

Pl ease review this information and advise ne if you can
reconsider this taxpayer’s claimfor a refund offset. |If
additional information is required, please call the taxpayer
and request the necessary docunentation. He is cooperative.
One of the two supporting docunents described the services
provided to petitioner by Saint Vincent Hospital Primary Care
Net wor k on four separate occasions between April 19 and June 11
2002. These services consisted of an initial visit wth a
t herapi st followed by a psychiatric interview on May 3, 2002, one
session of psychotherapy on May 28, 2002, and one session of
i ndi vi dual therapy on June 11, 2002. The other supporting
docunent was a copy of a lab work order formreflecting
petitioner’s office visit to Dr. Rupa Kneip on Novenber 30, 2003,
and noting petitioner’s synptons of anxiety and depression.

Before the Statute Unit responded to the settl enent

officer’s request for reconsideration, the Field D rector of

The cited IRM provision, pt. 25.6 (May 17, 2004), contains
a detailed description of the substantiation requirenents in
support of a claimof financial disability.
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respondent’s accounts managenent office in Holtsville, New York
(Holtsville office), responded to petitioner’s claimfor credit
or refund in a letter dated February 1, 2006. That letter
informed petitioner that his claimwas not allowed because “to
claimthat overpaynment as a credit or to obtain a refund, you
have to file your tax return within 3 years fromits due date.”
The letter explained that if petitioner could show that he was
financially disabled, he mght qualify for relief “fromthe tine
l[imtations for filing a claimset by law” Petitioner was
advi sed that he could appeal the Holtsville office s denial of
his claim and that the Holtsville office would consider
petitioner’s explanation before forwardi ng petitioner’s request
to respondent’s O fice of Appeals (which, the letter noted, is
separate fromthe Holtsville office).

On February 17, 2006, the Statute Unit notified petitioner
that it had forwarded the request for reconsideration to the
QOgden, U ah, Ofice of Appeals, but that the request had been
returned to it because a specific request frompetitioner (rather
than fromthe settlenment officer) was required. The letter
stated: “If you feel the financial disability criteriais
applicable you will need to specifically request an appeal on
that basis.” Petitioner replied in witing: “Please consider

this letter a specific request fromne to consider a
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rei nstatenent of refund for Tax Period Dec. 31, 1999 for a
reasonabl e cause for filing |late (exception - illness).”

Petitioner, on March 3, 2006, submitted all of the
correspondence he had received fromrespondent’s various offices
to the settlenent officer in Phoenix, Arizona. The settlenent
officer’s notes indicate: “lIt appears both Brookhaven and Ogden
are working the sanme issue and giving [the taxpayer] conflicting
information.” 1n a conversation with a representative at the
QOgden, U ah, office, on the sane day, the settlenent officer was
told that “the communication lines really broke down on this.”

Respondent’ s Phoenix O fice of Appeals ultimtely denied
petitioner’s claimconcerning his 1999 overpaynent. The Appeal s
team manager’'s letter of disallowance, dated June 8, 2006, states
that petitioner’s claimwas deni ed because “you did not file your
1999 return within 3 years of its due date, and you coul d not
show that you were financially disabled on the due date.” The
case notes of the Appeals officer assigned to eval uate
petitioner’s claimfor credit or refund reflect a conversation,
on February 6, 2006, ° between petitioner and the Appeals officer

and contain the note: *“l| spoke w R chard Perkins. He was

0t appears that petitioner also spoke to the same Appeal s
of ficer when he first inquired, in May of 2004, about the
possibility of applying the 1999 overpaynent to his 1995 and 2000
taxes. See supra note 5.
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treated for nmental illness in 2003. He was not financially
di sabl ed on 4/15/2000. Nor could he show why [petitioner’s
spouse] couldn’t file the 1999 return tinely.”

On June 29, 2006, respondent issued a notice of
determ nation sustaining the proposed |evy, signed by the sane
Appeal s team manager who had sustained the denial of petitioner’s
cl ai mconcerning his 1999 overpaynent. The notice of
determnation reiterates that the Appeals officer who denied the
cl ai m concerning the 1999 overpaynent “decided that the taxpayer
was not treated for nmental illness until 2003 and he coul d not
show why his spouse couldn’t have filed the 1999 return tinely.”
No other basis for the denial of petitioner’s claimconcerning
the 1999 overpaynent is articulated in the Appeals officer’s
notes or in the notice of determ nation.

Petitioner tinely petitioned this Court for review of
respondent’s determination. In his petition, petitioner requests
abatenent of penalties and interest for 2000, and refund of the
overpaynent for 1999. The petition reiterates that petitioner
noved six tinmes between 1999 and 2004, that petitioner asked
respondent to apply his 1999 overpaynent to his 1995 and 2000
taxes, and that petitioner had been di agnosed and treated for
depression, anxiety, and other mental illness during 2002 through
2003.

At trial petitioner introduced additional evidence

pertaining to his claimof nental disability, consisting of notes
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conpiled by a therapist and a psychiatrist at Saint Vincent
Behavioral Health Cdinic. The notes contain detailed
descriptions of petitioner’s mental health difficulties, and
reflect a diagnosis of bipolar disorder and depression. The
notes descri be the nedication that was prescribed to treat these
conditions and petitioner’s progress and setbacks as he used the
medi cation. Petitioner had not submtted these nedical records
to respondent before trial because he was enbarrassed by their
contents and believed that the docunents he had already submtted
were sufficient substantiation of his claimthat he had been
financially disabled. Petitioner testified that he had al so been
treated by another psychiatrist fromwhom he had never requested
substanti ati ng docunent ati on.

Di scussi on

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer liable for taxes who
fails to pay those taxes within 10 days after notice and demand
for paynent. Section 6331(d) provides that the |evy authorized
in section 6331(a) may be made with respect to any unpaid tax
only after the Secretary has notified the person in witing of
his intention to make the levy at | east 30 days before any |evy
action is begun. Section 6330 el aborates on section 6331 and
provi des that upon a tinely request a taxpayer is entitled to a
coll ection hearing before the IRS Ofice of Appeals. Sec.

6330(a)(3)(B), (b)(1). A request for a collection hearing nust
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be made wthin the 30-day period commencing on the day after the
date of the section 6330 notice. Sec. 6330(a)(3)(B); sec.
301.6330-1(b)(1), Proced. & Adm n. Regs.

If a section 6330 hearing is requested, the hearing is to be
conducted by the O fice of Appeals, and, at the hearing, the
Appeal s officer conducting it nust verify that the requirenents
of any applicable aw or adm ni strative procedure have been net.
Sec. 6330(b)(1), (c)(1). The taxpayer may rai se at the hearing
“any relevant issue relating to the unpaid tax or the proposed
levy”. Sec. 6330(c)(2)(A).

At the conclusion of the hearing, the Appeals officer nust
determ ne whet her and how to proceed with collection and take
into account: (i) The relevant issues raised by the taxpayer,
(i1) challenges to the underlying tax liability by the taxpayer,
where permtted, and (iii) whether any proposed collection action
bal ances the need for the efficient collection of taxes with the
legitimate concern of the taxpayer that the collection action be
no nore intrusive than necessary. Sec. 6330(c)(3).

Wthin 30 days after the Ofice of Appeals issues a notice
of determ nation, the taxpayer nmay appeal the determ nation to
the Tax Court if we have jurisdiction over the underlying tax

liability, sec. 6330(d)(1), as we do in the instant case.! Qur

W note that the Pension Protection Act of 2006, Pub. L.
109- 280, sec. 855(a) and (b), 120 Stat. 1019, anended sec.
6330(d) (1) to provide that for determ nations nmade after Oct. 16,
(continued. . .)
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review will be de novo where the underlying tax liability is at

issue. Sego v. Conm ssioner, 114 T.C. 604, 610 (2000). For

pur poses of these provisions, “underlying tax liability” includes

additions to tax. Katz v. Conm ssioner, 115 T.C. 329, 339

(2000). Were the underlying tax liability is not at issue, we
revi ew the Comm ssioner’s determ nation for abuse of discretion.

Goza v. Conm ssioner, 114 T.C 176, 181 (2000). An abuse of

discretion is defined as any action that is unreasonabl e,
arbitrary or capricious, clearly unlawful, or |acking sound basis
in law, taking into account all the facts and circunstances.

See, e.g., Thor Power Tool Co. v. Conmm ssioner, 439 U S. 522,

532-533 (1979). |If infected by an error of law, the
determ nation of the Appeals officer may be set aside

irrespective of the standard of review. Swanson v. Conm Ssioner,

121 T.C. 111 (2003).

As discussed infra, the outcone in this case is not affected
by the standard of review or by whether we consider the evidence
petitioner submtted at trial, consisting of notes conpiled by a
t herapi st and a psychiatrist pertaining to petitioner’s nmental
health, or petitioner’s testinony that he was al so treated by
anot her psychiatrist fromwhom he had not requested

substanti ati ng docunent ati on.

(... continued)
2006, the Tax Court has jurisdiction to review the Comm ssioner’s
collection activity regardless of the type of underlying tax
i nvol ved.
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In this proceeding, petitioner seeks abatenent of the
section 6651(a)(1l) addition to tax for late filing, the section
6651(a)(2) addition to tax for failure to pay the tax when due,
and the 6654 addition to tax for failure to pay estinated taxes,
all pertaining to tax year 2000. W construe petitioner’s
position in this regard to be that he should not be held Iiable
for the additions to tax for 2000. *?

Section 301.6330-1(f)(2), A-F5, Proced. & Adm n Regs.,
provides that in seeking Tax Court review of a notice of
determ nation, the taxpayer can ask the Court to consider only an
i ssue that was raised in the taxpayer’s section 6330 heari ng.

See Ganelli v. Comm ssioner, 129 T.C 107, 113 (2007); Magana V.

Conm ssioner, 118 T.C 488, 493 (2002). Petitioner did not

di spute his liability for the underlying tax for either 1995 or
2000; indeed, he conceded his liability for the underlying tax in
hi s correspondence of May of 2004 (with respect to 2000), and
again in his Novenber 2004 request for a section 6330 hearing
(with respect to both 1995 and 2000). Therefore, we cannot
consider petitioner’s liability for the underlying tax for either

1995 or 2000 even though raised in the petition.

2\ recogni ze that we do not have jurisdiction, in this
collection review proceeding, to order a refund or credit of
taxes paid. G eene-Thapedi v. Comm ssioner, 126 T.C. 1 (2006).
But we are not foreclosed from considering whether petitioner has
paid nore than was owed in determ ning whether the proposed | evy
collection action may proceed. [d. at 11 n.19.
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I n eval uating respondent’s determ nation, we have
jurisdiction to consider the taxpayer’s tax liabilities for years
that were not the subject of the notice of determ nation insofar
as they are relevant to conputing the taxpayer’s tax liability
for years that are the subject of the notice of determ nation

Freije v. Conm ssioner, 125 T.C. 14, 27 (2005). Indeed, in this

case, respondent, in sustaining the proposed levy to collect
taxes for tax years 1995 and 2000 (and throughout the devel opnent
of petitioner’s case), considered petitioner’s claimthat he was
financially disabled in 1999 (so that his 1999 overpaynent,
ot herwi se barred by the period of limtations, was available to
pay the 1995 and 2000 liabilities), and it is respondent’s
determ nation that we review * See sec. 6330(d) (1) (A).

Section 6511(a) provides:

SEC. 6511. LIMTATIONS ON CREDI T OR REFUND.

(a) Period of Limtation on Filing Claim—-—C aimfor
credit or refund of an overpaynent of any tax inposed by
this title in respect of which tax the taxpayer is required
to file a return shall be filed by the taxpayer within 3
years fromthe tinme the return was filed or 2 years fromthe

time the tax was paid, whichever of such period expires the
|ater * * *

Bln addition, petitioner’s claimthat his 1999 over paynent
was avail able to extinguish his 1995 and 2000 liabilities may be
fairly construed as proposing a collection alternative, an issue
that is expressly contenplated by sec. 6330(c)(2)(A)(iii) as
appropriate in a sec. 6330 hearing. Respondent does not dispute
that petitioner overpaid his 1999 t ax.
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Petitioner’s 1999 return, filed February 26, 2004,
constituted his claimfor credit or refund. Thus, the 3-year
period of section 6511(a) was net although, as discussed infra,

the 2-year period of section 6511(a) was not. See Conm Ssioner

v. Lundy, 516 U.S. 235 (1996). %"
Section 6511(b)(2)(A) provides:
SEC. 6511. LIM TATIONS ON CREDIT OR REFUND
(b) Limtation on Allowance of Credits and Refunds. --
(2) Limt on amount of credit or refund.--

(A) Limt where claimfiled wthin 3-year
period.-—If the claimwas filed by the taxpayer
during the 3-year period prescribed in subsection
(a), the anobunt of the credit or refund shall not
exceed the portion of the tax paid wthin the
period, inmediately preceding the filing of the
claim equal to 3 years plus the period of any
extension of tinme for filing the return. * * *

Therefore, the anmount of 1999 tax overpaynent petitioner can
obtain as a credit or refund cannot exceed the portion of the tax

whi ch he paid for tax year 1999 within the 3 years preceding

Ypart of the reason that respondent’s agents consistently
reached the conclusion that petitioner’s claimfor credit or
refund was not tinely is the | anguage of the then-current |RM pt.
21.4.1.4.9.4 (1) and (2), which, as described supra, stated that
clains for credit or refund of prepaid credits are required to be
filed within 3 years fromthe return due date. The sane | RM part
was revised as of Oct. 1, 2006, to state, consistently with sec.
6511(a), that clains for credit or refund are required to be
filed within 3 years fromthe tine the return was filed, or two
years fromthe tinme the tax was paid, whichever is later.
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February 26, 2004, the date his claimfor credit or refund was
filed; i.e., 1999 tax paynents made after February 26, 2001 and
before February 26, 2004.

Al of petitioner’s 1999 tax was paid through wage
wi t hhol di ngs, which, under section 6513(b)(1), are deened to have
been paid “on the 15th day of the fourth nonth foll ow ng the
close of his taxable year with respect to which such tax is
all omwabl e as a credit under section 31", i.e.; on April 15, 2000.
Therefore, unless an exception applies, none of petitioner’s 1999
tax overpaynent is subject to credit or refund because the tax
was deened paid nore than 3 years before the claimfor credit or
refund was filed. Petitioner fails to satisfy the provisions of
section 6511(b)(2)(A) by approximtely 10 nonths and 11 days.

Section 6511(h) (1) provides that the running of the period
specified in section 6511(b) shall be suspended during any period
of an individual’s life in which the individual is financially

di sabled. See Brosi v. Comm ssioner, 120 T.C. 5 (2003). Section

6511(h) (2) provides:
SEC. 6511. LIMTATIONS ON CREDI T OR REFUND
(h) Running of Periods of Limtation Suspended Wile

Taxpayer |Is Unable to Manage Financial Affairs Due to
Disability.--

(2) Financially disabled.--
(A In general.—* * * [Aln individual is

financially disabled if such individual is unable
to manage his financial affairs by reason of a
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nmedi cal | y determ nabl e physical or nental
i npai rment of the individual which can be expected
to result in death or which has | asted or can be
expected to last for a continuous period of not
| ess than 12 nonths. An individual shall not be
considered to have such an inpairnment unless proof
of the existence thereof is furnished in such form
and manner as the Secretary nmay require.

(B) Exception where individual has guardi an,
etc.--An individual shall not be treated as
financially disabled during any period that such
i ndi vidual’s spouse or any other person is
authorized to act on behalf of such individual in
financial matters.

As directed by section 6511(h), the Comm ssioner has
prescribed guidelines that are to be used in deciding whether a
taxpayer is financially disabled. According to Rev. Proc. 99-21,
sec. 4, 1999-1 C. B. 960, 960, the taxpayer nust provide a
physician’s witten statenent that includes: (1) The nane and
description of the taxpayer’'s physical or mental inpairnment, (2)
t he physician’s nmedi cal opinion that the inpairnment prevented the
t axpayer from managi ng his financial affairs, (3) the physician’s
medi cal opinion that the inpairnent was or can be expected to
result in death, or |asted or can be expected to |last for 12
months or nore, and (4) the specific time period during which the
t axpayer was prevented by such physical or nental inpairnent from

managi ng the taxpayer’s financial affairs.? The physician's

5Addi tionally, the taxpayer must certify that no person,
i ncludi ng the taxpayer’s spouse was authorized to act on behal f
of the taxpayer in financial matters during the rel evant peri od.
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statenents nust be submitted with the credit or refund claim
1d.

Respondent’s denial of petitioner’s claimfor relief from
the period of Iimtations of section 6511(b)(2)(A was based on
the supposition that petitioner was not treated for nental
illness (and did not suffer frommental illness) until 2003,
rather than at the tinme the return was due. Not only was this
supposition incorrect, because petitioner was in fact treated for
mental illness beginning in April of 2002 (and had submtted
substantiation of this fact), but it is an insufficient basis, as
a matter of |aw, upon which to deny petitioner relief fromthe
period of limtations of section 6511(b)(2)(A).

Section 6511(h) suspends the period of limtations set forth

in section 6511(b)(2)(A) during any period of an individual’s

l[ife in which he is financially disabled. Whether petitioner
filed his 1999 return within 3 years of the date the return was
due, whether petitioner was financially disabled on the date the
return was due, and whether petitioner’s spouse could have filed
atinely return mght all be relevant to an inquiry as to whether
petitioner is liable for additions to tax for failure to tinely
file a return and/or to pay the tax when due, see sec. 6651(a),
but none of these considerations sufficiently addresses the

rel evant issues enconpassed by section 6511(h).'* Respondent’s

®Respondent has not attenpted to denonstrate, nor is there
(continued. . .)
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Appeal s of ficer should have ascertained: (1) Wether and for how
| ong petitioner was financially disabled at any tinme between
February 26, 2001, and February 26, 2004,! and; (2) whether
petitioner’s financial disability, if any, suspended the period
of limtations under section 6511(b)(2)(A) for a sufficient
anount of tinme to enable petitioner to obtain a credit or refund
for taxes paid on April 15, 2000.18

At trial respondent contended that petitioner did not
present satisfactory evidence of his treatnment for nental illness
as prescribed by the Secretary in Rev. Proc. 99-21, 1999-1 C B
960. However, this lack of substantiation did not appear to play
any role in respondent’s Appeals officer’s decision to deny
petitioner’s claimconcerning his 1999 overpaynent. There is no

evi dence that respondent’s Appeals officer, in denying

18(, .. continued)
evi dence, that petitioner, if financially disabled, was not
entitled to the suspension of the period of limtations due to
operation of the exception found in sec. 6511(h)(2)(B)

"Even if, as respondent supposed, petitioner’s claimfor
credit or refund had not fallen within the 3-year period of sec.
6511(a), proper application of sec. 6511(h) m ght have provided
relief fromthat period of limtations as well. See sec.
6511(h)(1).

8\W¢ note that IRMpt. 25.6.6.8.1(6) (May 17, 2004) provides
that an individual with a nental inpairnment who consults with a
psychi atrist automatically has proof that the inpairnent
continued for the entire period of consultation. The
docunentation petitioner submtted to the settlenent officer
established that he had consulted a psychiatrist as early as My
5, 2002, and was still seeking professional help for anxiety and
depression as |late as Nov. 20, 200S3.
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petitioner’s claimthat his 1999 overpaynent should be applied to
1995 and 2000, ever inquired as to whether the requirenents of
Rev. Proc. 99-21, supra, had been net or advised petitioner of
the exi stence of Rev. Proc. 99-21, supra, in order to permt
petitioner to conply with its provisions.

It is possible that petitioner woul d have been able to
produce the physician’s attestation and otherwi se conply with the
provi sions of Rev. Proc. 99-21, supra, to show that he was
financially disabled. Respondent’s Appeals officer apparently
did not consider this possibility because he m sapprehended the
applicable law (i.e., the Appeals officer believed that
petitioner’s financial disability would have to have existed on
April 15, 2000, when the 1999 return was due and that petitioner,
in order to obtain a credit or refund for 1999, was required to
file the return within 3 years of the date the return was due or
show reasonabl e cause why the return was not tinely filed).

The Appeals officer’s verification that the requirenments of
applicable | aw had been nmet was incorrect. Accordingly,
respondent’s proposed enforcenent action to collect by |evy the
1995 and 2000 assessnents may not proceed.

We shall remand the determnation for 1995 and 2000 to
respondent’s O fice of Appeals for reconsideration of
petitioner’s claimthat he was financially disabled wthin the
meani ng of section 6511(h), so that his overpaynent of tax for

1999 shoul d have been applied to offset his 1995 and 2000 tax
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liabilities.® W express no opinion as to whether petitioner was
financially disabled within the neaning of section 6511(h) and if
so, the effect on petitioner’s entitlenent to an offset of his
1999 overpaynent against his 1995 and 2000 tax liabilities.

To reflect the foregoing,

An appropriate order

will be issued.

¥'n the course of his reconsideration, respondent m ght
w sh to consider whether petitioner had reasonabl e cause for his
failure to file tinely returns for 1995 and 2000 and whet her the
assessnment of an addition to tax under sec. 6654(a) for 2000 was
appropri ate.



