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Ptinmely filed his Federal incone tax return for
2000 but failed to pay fully the anount reported as
due. R increased the Federal incone tax liability
reported by P on his 2000 return and assessed the
i ncrease pursuant to sec. 6213(b)(1), I.R C  After
expiration of the period in which to request abatenent
of the increased assessnent under sec. 6213(b)(2),
|. R C., P appealed the increase in a letter that was
forwarded to Rs Ofice of Appeals.

Wi | e consi deration by Appeal s was pending, R
issued P a notice of intent to levy to collect the
outstanding liability for 2000. P tinely requested a
hearing pursuant to sec. 6330(a)(3)(B), I.R C. Before
a hearing was scheduled, Rs Ofice of Appeals
responded to P's appeal of the increase in his 2000
ltability, treating it as a claimfor abatenent and
denying it. Thereafter, the Appeals enpl oyee
conducting P's hearing under sec. 6330, I.R C., did not
allow P to challenge the underlying tax liability on
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the grounds that P's previous submssion to Rs Ofice
of Appeal s constituted a prior opportunity to dispute
the liability under sec. 6330(c)(2)(B), I.RC A
notice of determ nation sustaining the proposed |evy
was thereupon issued under the signature of the sane
Appeal s of ficer who had denied P s previ ous subm ssion.
Ptinmely petitioned for review of the notice of

determ nati on under sec. 6330(d), |I.RC

Held: P did not have an "opportunity to dispute"
his underlying tax liability for 2000 within the
meani ng of sec. 6330(c)(2)(B), I.R C., by virtue of his
earlier request, still pending when the collection
action was initiated, for Appeals Ofice consideration
and abatement of the liability. Consequently, it was
error for the Appeal s enpl oyee conducting P s hearing
under sec. 6330, |I.R C, to refuse to consider P's
chall enges to the underlying tax liability, and P's
chal | enges are subject to de novo review in this Court.

Hel d, further, P s challenges to his underlying
tax liability are groundl ess. Accordingly, the refusal
to consider themat P s hearing was harm ess error

Hel d, further, the possibility that an Appeals
of ficer having "prior involvement" wth respect to the
unpaid tax, within the neaning of sec. 6330(b)(3),
| . R C, participated in the conduct of P's hearing is
not grounds for a remand in this case, since all of
petitioner's argunments against the collection action
were frivolous or groundl ess.

Robert L. Perkins, pro se.

James M Klein, for respondent.

GALE, Judge: Pursuant to section 6330(d)(1),! petitioner
seeks review of respondent's determ nation to proceed with a |evy

to collect petitioner's Federal income tax liability for taxable

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended.
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year 2000. W conclude that respondent may proceed with
col | ecti on.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. Petitioner resided in
W sconsin when he filed the petition in this case.

On April 16, 2001, petitioner tinely filed his Federal
inconme tax return for 2000 on a Form 1040, U.S. Individual |ncone
Tax Return. Before doing so, he had received a publication from
respondent entitled "2000 Instructions for Form 1040" which
i ncl uded a di scussion of special rules for traders in securities.
On line 13 of the Form 1040, "Capital gain or (loss)", petitioner
checked a box indicating that no Schedule D, Capital Gains and
Losses, was required and reported $55,778.28 in | osses, which
of fset ordinary income in that anount. As he indicated on the
Form 1040, petitioner did not attach a Schedule D. The Form 1040
did not include any election forns, any Schedules C, Profit or
Loss From Busi ness, any Forns 4797, Sal es of Business Property,?
or any statenent to the effect that petitioner was a trader in

securities or was invoking section 475(f). Petitioner has not at

2 Respondent's publication, "2000 Instructions for Form
1040", instructs taxpayers electing to use "mark-to-market"
accounting for securities held in connection with a trade or
busi ness of trading securities to report gains and | osses on Form
4797.
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any tinme elected to have section 475(f) apply to the securities
he held in 2000.

Respondent sent petitioner a letter dated July 12, 2001,
requesting that petitioner conplete a Schedule Dwith information
to support his entry of $55,778.28 in |osses on line 13 of the
Form 1040. Petitioner thereupon conpleted a Schedule D for 2000
and submtted it to respondent. Petitioner's Schedule D reported
net short-termcapital |osses of $55,778.28 and no long-term
capital gains or |osses.

Respondent subsequently sent petitioner a so-called math
error notice® dated Septenber 3, 2001, which stated: "W changed
your 2000 return. As a result of these changes, you owe
$30,965.64. * * * You figured your capital gains and | osses on
Schedule D incorrectly.” Respondent did not send a notice of
deficiency to petitioner for 2000.

Petitioner responded to the math error notice by neans of a
letter to respondent dated Decenber 5, 2001, in which he
mai ntai ned that his 2000 return as originally filed was correct,

i ncluding the position that no Schedul e D needed to be filed. 1In
response, respondent sent petitioner a Letter 105C dated March
20, 2002, advising of the disallowance of nost of petitioner's

cl ai med $55, 778.28 |l oss on the grounds that the loss was limted

3 See sec. 6213(b)(1). The letter was headed "W Changed
Your Return-You Have an Amount Due".
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to $3,000. The letter provided instructions for the filing of an
appeal of the disallowance. Pursuant to the instructions,
petitioner appealed the disallowance in the Letter 105C by neans
of aletter to respondent dated May 17, 2002, in which he offered
his reasons for disagreeing, including a declaration that his
statenents were true under penalties of perjury (Appeals
request).

On August 10, 2002, before responding to petitioner's
Appeal s request, respondent sent petitioner a "Final Notice of
Intent to Levy and Notice of Your Right to a Hearing"” (Notice of
Intent to Levy), notifying petitioner that respondent intended to
satisfy petitioner's outstanding 2000 tax liability by a |evy,
and advising petitioner of his right to request a hearing.
Petitioner tinely requested a hearing on a Form 12153, Request
for a Collection Due Process Hearing, sent to respondent on
Septenber 6, 2002. Petitioner's Form 12153 di sputed both the
underlying tax liability and the "appropriateness of the
collection action", in light of the fact that consideration of
hi s Appeal s request was still pending.

At sonme point, petitioner's Appeals request was referred to
and considered by respondent's Ofice of Appeals. On April 28,
2003, before any action was taken with respect to petitioner's
heari ng request under section 6330, the Appeals Ofice issued

petitioner a witten response to his Appeals request. Treating
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petitioner's Appeals request as a claimfor abatenent,* the
Appeals Ofice denied it and advised petitioner that he could
pursue the matter further by filing suit inthe U S. D strict
Court or the U S. Court of Federal Clains.® The Appeals Ofice
response was signed by Tinothy I. Qukich as "Appeal s Team
Manager " .

On June 10, 2004, approximately 21 nonths after his request
for a hearing under section 6330 and nore than 13 nonths after
denying his Appeal s request, the Appeals Ofice sent a letter to
petitioner offering himthe opportunity to schedule a section
6330 hearing. |In accordance with petitioner's request, a hearing
was conducted via tel ephone by Settlenment O ficer Gwenda Dunmas on
August 31 and Cctober 5, 2004. Petitioner was not allowed to
rai se challenges to the underlying tax liability during the
heari ng. Respondent thereupon sent petitioner a "Notice of
Det erm nation Concerning Col lection Action(s) Under Section 6320
and/ or 6330", with a Letter 3193 attached, dated October 15,

2004. The notice of determ nation was signed by Tinothy I.

Guki ch, "Appeals Team Manager", and concluded that it would be

4 The parties have stipulated that petitioner did not file a
Form 1040X, Anended U.S. |Individual |Incone Tax Return, for 2000.

> Insofar as the record discloses, petitioner did not file
suit in either court. However, on Mar. 22, 2004, petitioner
filed a petition for redeterm nation of a deficiency with this
Court. Petitioner's case arising fromthat petition was
di sm ssed for lack of jurisdiction on May 25, 2004.
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appropriate for respondent to proceed with the proposed | evy.
The notice of determ nation reasoned that petitioner could not
chal l enge the underlying tax liability because he had received a
"prior opportunity to appeal."®

Petitioner tinely petitioned the Court for review of
respondent’' s determ nation.

OPI NI ON

Backgr ound

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer liable for taxes who
fails to pay those taxes within 10 days after notice and demand
for paynent is made. Section 6331(d) provides that the | evy
aut horized in section 6331(a) may be nade with respect to any
unpaid tax only if the Secretary has given witten notice to the
t axpayer 30 days before levy. Section 6330(a) requires the
Secretary to send a witten notice to the taxpayer of the anount
of the unpaid tax and of the taxpayer's right to a section 6330
hearing at |east 30 days before any levy is begun.

If a section 6330 hearing is requested, the hearing is to be
conducted by an officer or enployee of the Comm ssioner's Ofice

of Appeal s who has had no prior involvenent with respect to the

® The notice did not address the issue raised by petitioner
in his hearing request concerning the appropriateness of
respondent’'s initiating a collection action when petitioner's
abat enent request was pendi ng before respondent’s Appeals Ofice.
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unpai d taxes at issue before the hearing. Sec. 6330(b)(1), (3).
The Appeals officer or enployee shall at the hearing obtain
verification that the requirenents of any applicable | aw or
adm ni strative procedure have been net. Sec. 6330(c)(1). The
t axpayer may rai se at the hearing "any relevant issue relating to
the unpaid tax or the proposed levy". Sec. 6330(c)(2)(A). The
taxpayer may al so rai se challenges to the existence or anount of
the underlying tax liability at a hearing if the taxpayer did not
receive a statutory notice of deficiency with respect to the
underlying tax liability or did not otherw se have an opportunity
to dispute that liability. Sec. 6330(c)(2)(B). A taxpayer is
treated as not having had an opportunity to dispute a liability

that is reported as due on a return. Montgonery v. Conm SSioner,

122 T.C. 1 (2004). An opportunity to dispute the underlying
liability that precludes a taxpayer fromchallenging it in a
section 6330 hearing includes a prior opportunity for a
conference wwth the Comm ssioner's Ofice of Appeals when the
t axpayer availed hinself of that opportunity. Lews v.

Commi ssioner, 128 T.C. 48, 61 (2007); see also sec. 301.6330-

1(e)(3), QRA-E2, Proced. & Adm n. Regs.

At the conclusion of the hearing, the Appeals officer or
enpl oyee nust determ ne whether and how to proceed with
collection and shall take into account (i) the verification that

the requirenents of any applicable |aw or adm nistrative
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procedure have been net; (ii) the relevant issues raised by the
taxpayer; (iii) challenges to the underlying tax liability by the
t axpayer, where permtted; and (iv) whether any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimate concern of the taxpayer that the
collection action be no nore intrusive than necessary. Sec.
6330(c) (3).

Wth respect to determ nations made before October 17,
2006, " we have jurisdiction to review the Appeals Ofice's
determ nati on where we have jurisdiction over the type of tax

involved in the case. Sec. 6330(d)(1)(A); see lannone v.

Commi ssioner, 122 T.C. 287, 290 (2004). Cenerally, we may

consider only those issues that the taxpayer raised during the
section 6330 hearing. See sec. 301.6330-1(f)(2), Q&A-F5, Proced.

& Adm n. Regs.; see also Magana v. Conmm ssioner, 118 T.C. 488,

493 (2002). \Where the underlying tax liability is properly at
i ssue, we review the determ nation de novo. E.g., Goza v.

Conm ssioner, 114 T.C 176, 181-182 (2000). \Where the underlying

tax liability is not at issue, we review the determ nation for
abuse of discretion. 1d. at 182. \Wether an abuse of

di scretion has occurred depends upon whet her the exercise of

" Pursuant to the Pension Protection Act of 2006, Pub. L
109- 280, sec. 855(a), 120 Stat. 1019, this Court has jurisdiction
wWth respect to all determ nations in sec. 6330 proceedings,
effective for determ nations made after the date which is 60 days
after the Aug. 17, 2006 date of enactnent, or Oct. 16, 2006.
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discretion is without sound basis in fact or law. See Freije v.

Commi ssioner, 125 T.C. 14, 23 (2005); Ansley-Sheppard-Burgess Co.

v. Comm ssioner, 104 T.C 367, 371 (1995).

1. Chal l enges to the Underlying Liability

Petitioner's principal argunent is that he did not receive
the hearing to which he was entitled under section 6330 because
t he Appeal s enpl oyee refused to consider challenges to the
underlying tax liability. Pursuant to section 6330(c)(2)(B), the
exi stence or anount of the underlying tax liability may be
chal l enged only if the taxpayer did not receive a statutory
notice of deficiency with respect to the underlying tax liability
or did not otherw se have an opportunity to dispute that
liability.

No statutory notice of deficiency was sent to petitioner for
2000. The unpaid tax that respondent seeks to collect by |evy
consists in part of an anount reported as due on petitioner's
return but unpaid, and an additional anobunt assessed by
respondent pursuant to the "math error” procedures under section
6213(b) (1).

The settlenent officer did not permt petitioner to
chal l enge the underlying tax liability in connection with his
hearing, on the grounds that he had a prior opportunity to

di spute the liability wthin the nmeaning of section 6330(c)(2)(B)
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by virtue of his making a submi ssion to the Appeals Ofice in
response to the Letter 105C (i.e., petitioner’s Appeals request).

A. Chal l enges to Sel f-Assessed Anpunt

A portion of the underlying tax liability was reported by

petitioner as due on his return. Under Mntgonery v.

Conm ssi oner, supra, petitioner was entitled to challenge that

portion of the liability. Petitioner’s earlier Appeals request
concerned only the liability arising fromrespondent's

di sal l owance of petitioner's clainmed capital |osses exceeding
$3,000. Thus, the Appeal s enployee's position that petitioner
was precluded fromchall enging any portion of the underlying
l[iability was erroneous.

B. Chal | enges to Section 6213(b)(1) Assessnent

The remai ning portion of the underlying tax liability is
attributable to the additional assessnent made by respondent
pursuant to section 6213(b)(1), resulting fromthe disall owance
of petitioner’s clained capital |osses in excess of the $3, 000

capital loss limtation of section 1211(b).® The notice of

8 W are satisfied that respondent was entitled to make this
assessnent under sec. 6213(b)(1). Petitioner's clained
$55, 778. 28 capital loss constituted a "mathematical or clerical
error” within the neaning of sec. 6213(b)(1) because it was "an
entry on a return of a deduction * * * in an anmount whi ch exceeds
a statutory limt inposed by subtitle A[of Title 26]", which
limt "is expressed * * * as a specified nonetary anmount”, and
"the itens entering into the application of such |imt appear on
such return". Sec. 6213(g)(2)(E). Wth regard to the |ast
requi renent, we note that the Schedule D belatedly submtted by
petitioner disclosed to respondent that the clainmed $55, 778. 28

(continued. . .)
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determ nation al so concluded that petitioner was precluded from
chal l enging this portion of the underlying liability because of
the consideration by the Appeals Ofice of his Appeals request.
The difficulty with this conclusion is that the Appeals Ofice
had not taken any action with respect to petitioner's Appeal s
request when the Notice of Intent to Levy was issued to him

Section 6330(c)(2)(B) states with respect to the right of a
person, whose property is subject to |levy, to challenge the
underlying tax liability in a section 6330 hearing as foll ows:

(B) Underlying liability.--The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax

period if the person did not receive any statutory
notice of deficiency for such tax liability or did not

8. ..continued)
| oss arose from sales of capital assets and the extent of any
gains fromsuch sales, thus triggering the $3,000 limt of sec.
1211(b). Nothing on the return or its acconpanying schedul es
i ndi cated that petitioner had taken the position that he was
entitled to report his securities transactions under sec. 475(f),
as he apparently now clains in this proceeding.

Petitioner would have been entitled to have the foregoing
"math error" assessnent abated, and the proposed increase in his
2000 tax liability considered instead under the deficiency
procedures, if he had so requested within 60 days after the "math
error” notice was sent to himon Sept. 3, 2001. See sec.
6213(b)(2)(A). However, petitioner failed to do so within the
allotted 60 days; his letter disputing the "math error”
assessnment was not sent until Dec. 5, 2001.

Respondent does not contend that petitioner's right to
i nvoke deficiency procedures with respect to the asserted
liability pursuant to sec. 6213(b)(2)(A) constituted "an
opportunity to dispute” the liability within the neani ng of sec.
6330(c)(2)(B). W note inthis regard that the "math error”
notice sent to petitioner nowhere disclosed to himhis right to
deficiency procedures, |et alone that such right was contingent
upon petitioner's making the request wthin 60 days.
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ot herwi se have an opportunity to di spute such tax
liability. [Enphasis added. ]

The statute utilizes the past tense in reference to the
opportunity to dispute, indicating that Congress contenpl at ed
that the dispute opportunity woul d have al ready transpired when

t he hearing under section 6330 occurred. Respondent's
regulations confirmthis interpretation: "An opportunity to
dispute a liability includes a prior opportunity for a conference
with Appeals that was offered either before or after the
assessnment of the liability." Sec. 301.6330-1(e)(3), A-E2,
Proced. & Adm n. Regs. (enphasis added). In upholding the
validity of this regulation recently, we concluded that "Congress

* * * intended to preclude taxpayers who were previously afforded

a conference wwth the Appeals Ofice fromraising the underlying
liabilities again in a collection review hearing and before this

Court."”™ Lews v. Comm ssioner, supra at 61 (enphasis added).

Shoul d the earlier Appeals conference opportunity be treated
as a prior opportunity where, as in this case, the requested
conference opportunity is not resolved by Appeals until after the
t axpayer has requested, but not received, a section 6330 hearing?
We concl ude not, because to construe the statute in this manner
woul d consign to the Comm ssioner’s discretion whether the
underlying tax liability is subject to judicial review The
Comm ssi oner could cut off judicial review in these circunstances

by the sinple expedi ent of processing the Appeal s consideration
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of the liability outside section 6330 before offering the section
6330 hearing. If the requested section 6330 hearing were offered
first, aliability otherwi se subject to chall enge under section
6330(c)(2)(B) would al so be subject to judicial review under
section 6330(d) upon the taxpayer's tinely appeal. Conversely,
i f Appeal s consideration outside section 6330 proceeds first, the
consi deration by Appeals operates to preclude a challenge to the
underlying liability in the 6330 hearing and any subsequent

judicial review See Lewis v. Conm ssioner, supra at 60-61

That is precisely the position taken by respondent in this case.
In enacting what is commonly referred to as the "collection

due process" provisions of sections 6330 and 6320, Congress

intended to confer new rights upon taxpayers when the

Commi ssioner initiated collection actions against them

i ncluding, in designated circunstances, judicial review of the

underlying tax liability. Montgonery v. Conm ssioner, 122 T.C

at 13 (Laro, J., concurring); Davis v. Conm ssioner, 115 T.C. 35,

37 (2000); Ofiler v. Conm ssioner, 114 T.C. 492, 495 (2000);

(Goza v. Conmmi ssioner, 114 T.C. at 179-180. To construe section

6330(c)(2)(B) to preclude a challenge to, and judicial review of,
the underlying tax liability in the circunstances of this case
woul d circunscribe the right to judicial review that Congress
intended to extend to taxpayers agai nst whom col |l ection actions

have been initiated. W accordingly hold that petitioner did not
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have an “opportunity to dispute” the underlying tax liability
within the nmeani ng of section 6330(c)(2)(B) by virtue of an
Appeal s review that was not conpleted until after a hearing was
request ed under section 6330. To hold otherwi se would permt the
Comm ssioner to cut off a taxpayer's right to judicial review of
his challenge to the underlying tax liability by the sinple
expedi ent of postponing the section 6330 hearing until after a
request for Appeal s consideration, pending when the collection
action was initiated, was conpleted by Appeals.® W therefore
concl ude that the Appeals enployee erred in refusing to consider
petitioner's challenge to the underlying tax liability;
petitioner's underlying liability was properly at issue in his
section 6330 hearing and i s consequently subject to de novo

reviewin this Court. See, e.g., Goza v. Conm ssioner, supra at

181- 182.

C. De Novo Review of Underlying Tax Liability

Havi ng decided that petitioner was entitled to challenge his
underlying liability in the hearing and obtain judicial review
t hereof, we proceed to consider de novo the nerits of

petitioner's challenges. At trial, we gave petitioner an

W note in this regard that the sane Appeals officer who
consi dered and denied any relief with respect to petitioner's
Appeal s request al so signed off on the notice of determ nation
whi ch took the position that petitioner was precluded from
chal l enging the underlying liability in the sec. 6330 proceedi ng
because of “prior” Appeals consideration.
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opportunity to raise any issue concerning the underlying
liability that he contended he woul d have raised at the hearing.

1. Sel f - Assessed Anmount

Petitioner has not addressed that portion of the underlying
l[iability reported as due on his return but unpaid, other than
his claimregarding the [imtations period for assessnent or
collection that we find to be without nerit. See infra at
I1.C.3. W therefore deemthat portion conceded.

2. Section 6213(b) (1) Assessnent: O aimbUnder Section
475(f)

As for the portion of the underlying liability attributable

to respondent's disall owance of petitioner's clainmed capital
| osses in excess of $3,000, petitioner contends that he is
entitled to the clained | osses on the "basis of being a day
trader”. Wile section 475(f) allows persons engaged in a trade
or business as a trader in securities to treat the gain or |oss
fromsuch securities as ordinary inconme or |oss (not subject to
the section 1211(b) limtation on recognition of capital |osses),
see sec. 475(d)(3) (A (i), (f)(1)(D, we are satisfied after a de
novo review of petitioner's claimthat he has not shown
eligibility for treatnent of his securities |osses under section
475(f).

Section 475(f) allows ordinary gain or loss treatnent in
conjunction with use of the mark-to-nmarket nethod of accounting

for the securities used in the securities trader's trade or
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busi ness. Sec. 475(f)(1)(A). A taxpayer nust elect the
provi si on, however, no |later than the due date (wthout regard to
extensions) for the return for the year imedi ately preceding the
el ection year. Rev. Proc. 99-17, sec. 5.03, 1999-1 C B. 503,

504: Lehrer v. Comm ssioner, T.C. Menob. 2005-167; see al so Kni sh

v. Conm ssioner, T.C. Menob. 2006-268. Petitioner admts that he

has made no such election at any tinme. Even if we were to treat
petitioner's avernents in this proceeding as an attenpt to el ect
section 475(f) notw thstanding the requirenments of Rev. Proc. 99-
17, supra, such an election, comng alnost 5 years after the

cl ose of the year at issue, would give petitioner an

i nperm ssi bl e benefit of hindsight. Conpare Vines v.

Comm ssioner, 126 T.C. 279 (2006)(3-nonth-late section 475(f)

el ection permtted under section 301.9100-3, Proced. & Adm n.
Regs., where taxpayer made no securities trades between
election's due date and its actual filing), with Knish v.

Commi ssi oner, supra (6-nonth-late section 475(f) election nmade on

Form 3115, Application for Change in Accounting Method, was

ineffective); Lehrer v. Conm ssioner, supra (34-nonth-late

section 475(f) election nmade on anended Tax Court petition was
i neffective).

In addition to the absence of an el ection, petitioner
presented no evidence beyond his uncorroborated testinony that he

was engaged in a trade or business of trading securities.
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Supporting the contrary conclusion is his 2000 return, which
contains no Schedule C for any trade or business. Finally, the
Schedul e D submtted by petitioner, which docunents the
securities sales giving rise to his clained $55,778. 28 | oss,
denonstrates to our satisfaction that petitioner did not enploy
mar k-t o- mar ket accounting with respect to his securities. No
securities were marked to market as of yearend 2000.

In sum petitioner's contention that he was entitled to
recogni ze a $55,778.28 loss in 2000 on account of his being a
"day trader"” is groundless. Aside fromhis apparent reliance on
section 475(f), petitioner's renaining argunent against the
application of the section 1211(b) limtation on his clainmed
| osses is that the restriction is unfair or inappropriate for
taxpayers in his circunstances and/or that the recognition of
capital |osses should not be Iimted because the recognition of
capital gains is not. These argunents nerit no discussion; the
applicability of section 1211(b) to taxpayers in petitioner's
circunstances is well established. See, e.g., Marrin v.

Comm ssioner, T.C Meno. 1997-24, affd. 147 F.3d 147 (2d Cr

1998); see also Acharya v. Comm ssioner, 225 Fed. Appx. 391 (7th

Cr. 2007); Jam e v. Conmm ssioner, T.C Meno. 2007-22.

3. Limtations Period d ains

Petitioner also asserted in his pretrial menorandumthat the

periods for assessnent and/or collection have expired with
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respect to the liability at issue. Assum ng that petitioner
woul d have presented this issue if the Appeals enpl oyee had
permtted challenges to the underlying liability, the contention
is groundl ess. Generally, the anmount of any tax inposed by the

I nt ernal Revenue Code nust be assessed within 3 years after the
returnis filed. Sec. 6501(a). The liabilities at issue were
assessed in 2001, well within the 3 years after the filing of the
2000 return on April 16, 2001. The 10-year period of limtations
on collection commenced upon the assessnents of the tax in 2001
and therefore does not expire until sonetine in 2011. See sec.
6502(a) .

[11. Issues G her Than the Underlying Tax Liability

A. Section 6330(c)(1) Verification

Petitioner also argues, without citing any specifics, that
t he Appeal s enpl oyee conducting his section 6330 hearing failed
to satisfy section 6330(c)(1), which requires that the Appeals
officer obtain verification that the requirenents of applicable
| aw or adm nistrative procedure have been net. W disagree. The
notice of determ nation catal ogues the investigation undertaken
by the Appeals enployee to satisfy section 6330(c)(1), petitioner
cites no specific error, and we have |ikewi se found no infirmty
in the process by which the liabilities at issue were assessed.

A portion of the unpaid liability was assessed after being
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reported as due by petitioner, and the remai nder was properly
assessed pursuant to section 6213(b)(1).

B. Appeals Oficer's Prior |Invol vement

Finally, petitioner argues that his hearing failed to
satisfy the requirenents of section 6330(b)(3), which provides
that the hearing "shall be conducted by an officer or enployee
who has had no prior involvenent with respect to the unpaid tax
specified in subsection (a)(3)(A) before the first hearing under
this section or section 6320." Section 301.6330-1(d)(2), A D4,
Proced. & Adm n. Regs., provides:

Prior involvenment by an enpl oyee or officer of

Appeal s i ncludes participation or involvenent in an

Appeal s hearing (other than a CDP [collection due

process] hearing held under either section 6320 or

section 6330) that the taxpayer may have had with

respect to the tax and tax periods shown on the CDP

noti ce.

G ven that he signed the April 28, 2003, Appeals letter denying
petitioner's Appeals request, we believe Appeal s Team Manager
Guki ch had prior involvenent with respect to petitioner's 2000
unpaid tax. (The Appeals letter signed by M. Gukich preceded
petitioner's section 6330 hearing by approximately 16 nonths.)

Sonewhat | ess clear is whether M. Gukich's signature as
Appeal s Team Manager on the notice of determ nati on denonstrates
that he participated in the "conduct"” of petitioner's section

6330 hearing within the meani ng of section 6330(b)(3). The

parti es have stipulated that the hearing "was conducted via
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t el ephone by Settlenent O ficer Gvenda Dunmas”. Nonet hel ess, even
if we assunme, w thout deciding, that M. CGukich participated in
t he conduct of petitioner's hearing, it would not be grounds for
a remand in this case, because the argunents that petitioner has
rai sed against the collection action are all frivolous and
groundl ess. Thus, we conclude that, even if M. Qukich's
apparently supervisory role in issuing the notice of

determ nati on were consi dered "conduct"” of the hearing for

pur poses of section 6330(b)(3), such participation by M. Gukich
coul d not have affected the outconme of the section 6330 hearing
and was therefore harm ess error.

| V. Concl usi on

Petitioner raised no other issues. Because we find that the
Appeal s enpl oyees' refusal to allow petitioner to chall enge the
underlying tax liability and M. Gukich's possible participation
in the conduct of the hearing after prior involvenent would
constitute harm ess error, we conclude that neither requires that
this case be remanded to Appeals for a further hearing; it would

not be "necessary or productive" to do so. See Lunsford v.

Comm ssioner, 117 T.C 183, 189 (2001). Instead, we shall
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sustain respondent's determnation to proceed with the levy. To

reflect the foregoing,

Deci sion will be entered

for respondent.




