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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed. Pursuant to
section 7463(b), the decision to be entered is not revi ewabl e by
any other court, and this opinion shall not be treated as
precedent for any other case. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

This case is before the Court on petitioner’s request for
judicial review of an Internal Revenue Service (IRS)
determnation to sustain a notice of intent to levy to coll ect
petitioner’s 2007 Federal inconme tax liability. The sole issue
for decision is whether the IRS abused its discretion in
determ ning that collection by |evy may proceed.?

Backgr ound

At the tinme the petition was filed, petitioner resided in
Fl ori da.

Petitioner is a self-enployed attorney. Petitioner filed a
joint Federal incone tax return wwth his wife for 2007 reporting
a tax of $30,583. Petitioner and his wife did not make esti mated
tax paynments for 2007 but had a w thholding credit of $2,373 and
a refundable credit of $1,200. Neither petitioner nor his wfe
made any paynment with the return, but they did make two paynents

in 2009 totaling $2, 000.

!Respondent filed a notion for sunmary judgnent pursuant to
Rule 121. Petitioner filed a response to respondent’s notion,

and the Court set the notion for hearing at trial. At the trial
session the Court took the notion under advisenent and proceeded
with trial. During trial the Court heard testinony and received

evidence. Therefore the Court will deny respondent’s notion for
summary judgnent.
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The I RS assessed the unpaid balance as well as additions to
tax for failure to tinely pay tax under section 6651(a)(2) and
failure to nake estinmated tax paynents under section 6654. On
May 19, 2009, the IRS issued a Final Notice of Intent to Levy and
Notice of Your Right to a Hearing for the 2007 tax liability.

On June 5, 2009, the IRS received a Form 12153, Request for
a Coll ection Due Process or Equivalent Hearing, frompetitioner.
On the Form 12153 petitioner requested an install ment agreenent
or offer-in-conpromse (OC) as collection alternatives. Al ong
with the form petitioner provided certain financial information
and docunentation as well as a general explanation of his
finances at the tinme of the request.

On August 3, 2009, the IRS issued a letter to petitioner
acknow edgi ng recei pt of the request and scheduling a collection
due process (CDP) hearing for Septenber 3, 2009. 1In the letter,
the I RS requested an updated Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, and
proof of petitioner’s estimated tax paynents for 2009.

Petitioner submtted an inconplete Form 433-A which refl ected

i nvestment accounts with fair market val ues totaling $350,000 as
wel | as bank accounts, lines of credit, three real properties (a
house, an office, and a condom niun), and | eased vehicles as
assets. Petitioner also provided a detailed summary of his

busi ness i ncome and expenses as well as his Social Security
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benefits. Petitioner did not submt evidence regardi ng any 2009
estimated tax paynents or his living expenses.

On Septenber 3, 2009, during the CDP hearing the settlenent
officer (SO infornmed petitioner that on the basis of the
informati on provided, petitioner had the ability to fully pay the
ltability. Petitioner agreed that he owed the underlying
liability but stated that he had very little equity in his assets
and could not fully pay the liability. The SO inforned
petitioner that expenses relating to the condom ni um woul d not be
al l owed during the evaluation of a proposed install nent
agreenent. The SO gave petitioner until Septenber 18, 2009, to
provi de evi dence show ng he nade estimated tax paynents for 2009
and to provide information as to the current equity in his
assets.

In his Septenber 15, 2009, response, petitioner enclosed a
check for $2,100 which represented his only estimted tax payment
for 2009, 3 nonths of bank statenents, various deed and property
searches for his properties that listed initial nortgage anounts
but omtted other nortgages, and additional docunentation as to
the condom nium nortgage. Petitioner did not provide the
nortgage i nformati on or docunents showi ng the current equity for
t he house or office, nor did he provide a list of his |iving

expenses. Petitioner did not submt a Form 656, Ofer in
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Conprom se, or propose a paynent schedule or anount for an
i nstal | ment agreenent.

Wil e the SO had not received a conpleted Form 433-A, the SO
determ ned that petitioner still had the ability to fully pay the
liability, on the basis of the updated information petitioner
provi ded. On Cctober 5, 2009, the IRS issued a notice of
determ nation sustaining the proposed |levy. On Cctober 30, 2009,
petitioner tinmely filed a petition with the Court disputing the
noti ce of determ nation.

Di scussi on

We have jurisdiction under section 6330(d)(1) to review
respondent’s determ nation that the notice of intent to | evy was
proper and that respondent may proceed to collect by levy.?

In review ng the Conm ssioner’s decision to sustain collection
actions, where the validity of the underlying tax liability is
properly at issue, the Court reviews the Comm ssioner’s

determ nation of the underlying tax liability de novo. Sego v.

Commi ssioner, 114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114

T.C. 176, 181-182 (2000). The Court reviews any other
adm ni strative determ nation regardi ng proposed coll ection

actions for abuse of discretion. Sego v. Commi Ssioner, supra at

2The Pension Protection Act of 2006, Pub. L. 109-280, sec.
855, 120 Stat. 1019, anended sec. 6330(d) and granted this Court
jurisdiction over all sec. 6330 determ nations nmade after Cct.
16, 2006. Perkins v. Conm ssioner, 129 T.C 58, 63 n.7 (2007).
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610; Goza v. Commi ssioner, supra at 182. An abuse of discretion

occurs when the exercise of discretion is without sound basis in

fact or law. Miurphy v. Conm ssioner, 125 T.C 301, 308 (2005),

affd. 469 F.3d 27 (1st Cr. 2006). The taxpayer has the burden
of proving that the Comm ssioner’s determ nation to sustain a
proposed collection action is an abuse of discretion. Rule
142(a) .

At the collection hearing, a taxpayer may raise any rel evant
issues relating to the unpaid tax or proposed |evy, including
spousal defenses, challenges to the appropriateness of the
collection actions, and offers of collection alternatives. Sec.
6330(c)(2)(A). In addition, he may chall enge the exi stence or
anmount of the underlying tax liability, but only if he did not
receive a notice of deficiency or otherw se have an opportunity
to dispute such liability. Sec. 6330(c)(2)(B)

Petitioner does not dispute the underlying liability, but
i nstead he asserts he was denied an opportunity to have an O C or
an install nment agreenent consi dered.

O fer-in-Conpronise

The Secretary nmay conprom se any civil or crimnal case
ari sing under the Internal Revenue laws. Sec. 7122(a); Murphy v.

Comm ssi oner, supra at 308. Section 7122(d) provides that the

Secretary “shall prescribe guidelines for officers and enpl oyees

of the Internal Revenue Service to deternm ne whether an offer-in-
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conprom se i s adequate and shoul d be accepted to resolve a
di spute.” Taxpayers who wish to propose an O C nust submt a

Form 656. See Godwin v. Commi ssioner, T.C Meno. 2003-289, affd.

132 Fed. Appx. 785 (11th Gr. 2005). W have consistently held
that the Comm ssioner has not abused his discretion for failing
to consider an O C where a taxpayer failed to submt an offer to

the Appeals officer. Kendricks v. Conmm ssioner, 124 T.C. 69, 79

(2005). Petitioner did not submt a Form 656, conplete financial
information, or any proposed settlenment terns. Therefore the
Comm ssi oner has not abused his discretion in failing to consider
an O Cor any less formal “collection alternative”.

| nstal | mrent Agr eenment

Section 6159(a) gives the Secretary discretionary authority
“to enter into witten agreenents with any taxpayer under which
such taxpayer is allowed to make paynent on any tax in
instal |l ment paynents if the Secretary determ nes that such
agreenent will facilitate full or partial collection of such
l[tability.” The Conmm ssioner has the discretion to accept or
reject an install nment agreenent proposed by a taxpayer. See sec.
301.6159-1(b)(1)(i), Proced. & Adm n. Regs. W reviewthe
Comm ssioner’s rejection of an install nent agreenment for abuse of

di scretion. See Oumyv. Conm ssioner, 123 T.C. 1, 12-13 (2004),

affd. 412 F. 3d 819 (7th G r. 2005).
Al t hough petitioner indicated his interest in an install nent

agreenent, he did not propose any specific paynent anounts or
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install ment schedule. Additionally, petitioner’s updated but
inconplete information still reflected his ability to fully pay
the liability. Wen a hearing officer is unable or refuses to
consider collection alternatives because of a taxpayer’s failure
to provide financial information, courts have held that there was

no abuse of discretion. Schwersensky v. Conm ssioner, T.C. Meno.

2006-178; see also Lance v. Commi ssioner, T.C Meno. 2009-129.

We concl ude that respondent did not abuse his discretion in
failing to consider an install nent agreenent.

We have considered the parties’ argunents and, to the extent
not di scussed herein, we conclude the argunents are irrel evant,
nmoot, or without nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




