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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: This action was conmenced in response to a
notice of determ nation concerning collection action with respect
to unpaid trust fund recovery penalties under section 6672 for
five quarters ended from Septenber 30, 2003, to Septenber 30,

2004. Wth interest cal cul ated through June 30, 2010, the total
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liabilities exceeded $399,000. Unless otherw se indicated, al
section references are to the Internal Revenue Code.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioner resided in Harris County, Texas, when he filed his
petition. Petitioner is single and resided alone in a house that
he owned at all tines relevant to the issues discussed bel ow.

The Watson Law Firm (Watson) was a professional corporation
owned 100 percent by Charles Watson. At all relevant tines,
petitioner was WAtson’ s in-house accountant and office manager.
Petitioner had signature authority on Watson’s bank account and
si gned payroll checks for Watson. Petitioner also signed
Wat son’ s enpl oynent tax returns for the quarters ended Decenber
31, 2003, and March 31, 2004.

During the tax periods ended Septenber 30 and Decenber 31,
2003, and March 31, June 30, and Septenber 30, 2004, petitioner
si gned checks and paid Watson’s other creditors while Watson’s
enpl oynent taxes for those periods renai ned unpaid. Petitioner
foll owed WAtson’s instructions as to what was to be paid in order
to preserve his job. During those periods, Charles Watson
enj oyed an expensive lifestyle. Subsequently Charles Watson was

i nprisoned, faced State bar disciplinary proceedi ngs, and was
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i nvol ved i n bankruptcy proceedi ngs. The enploynent taxes thus
remai ned unpai d.

On February 27, 2007, the Internal Revenue Service (IRS)
mai |l ed a Letter 1153, Trust Funds Recovery Penalty Letter, to
petitioner, informng himthat the RS was proposing to assess a
penal ty agai nst hi munder section 6672 as a person required to
coll ect, account for, and pay over w thheld taxes for Watson.
The letter informed petitioner of his right to appeal or to
protest the proposed assessnent. Petitioner received the Letter
1153 and, through his then representative David Allie, submtted
a witten protest. After a conference, the Appeals Ofice
determ ned that petitioner was a responsible person liable for
Wat son’ s unpai d enpl oynent taxes for the periods in issue here.
On June 11, 2008, the IRS nmade j eopardy assessnents agai nst
petitioner for the anounts in issue here.

On August 15, 2008, the IRS sent petitioner a Letter 1058,
Final Notice - Notice of Intent to Levy and Notice of Your Right
to a Hearing. In response to the notice, petitioner requested a
hearing through David Allie. The request for a hearing indicated
that petitioner was unable to pay the bal ances due and that he
woul d i ke to consider an offer-in-conprom se or an install nent
agreenent, but he did not propose any anounts for these
alternatives. Petitioner did not chall enge the existence or

anounts of the underlying tax liabilities.
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Bet ween Septenber 29, 2009, and June 17, 2010, several itens
of correspondence and tel ephone calls were exchanged between the
Appeal s settlenment officer to whomthe case was assigned and
David Allie, then acting on behalf of petitioner. David Allie
provided to the settlenment officer information about petitioner’s
financial circunstances. The settlenment officer reviewed the I RS
transcripts of petitioner’s account and verified that all | egal
and procedural requirenents for the proposed |evy action had been
met. After receiving a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, si gned
by petitioner and a copy of petitioner’s 2008 Federal incone tax
return, the settlenent officer held a face-to-face hearing with
David Allie. David Allie requested that petitioner’s account be
placed in “currently not collectible status”. He did not provide
required fornms for an offer-in-conprom se or request an offer-in-
conprom se as a collection alternative. He did not challenge the
exi stence or anounts of the underlying liabilities.

The settlenent officer reviewed all financial information
David Allie submtted on petitioner’s behalf and consulted the
nati onal and | ocal standards established for |iving expenses for
a one-person household in Harris County, Texas, effective March
1, 2009. The standards set forth all owances for housing and
utilities, vehicle ownership, out-of-pocket health care costs,

food, clothing, and m scel |l aneous expenses consi dered as basic
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living expenses. Petitioner’s inconme, expenses, and taxes
w thhel d were determ ned based on his 2008 inconme tax return.
The settlenment officer determned that petitioner could nake a
nmont hl y paynent of $2,438 agai nst the outstandi ng enpl oynent tax
ltabilities. By letter dated February 1, 2010, the settlenent
officer offered petitioner a partial paynment install nment
agreenent of $1,257 per nonth begi nning February 24, 2010,
increasing to $2,438 per nonth on Cctober 24, 2010. The proposed
agreenent gave petitioner tinme to reduce his expenses to the
standard anounts used in the settlenment officer’s conputations.

By letter dated February 24, 2010, David Allie sent to the
settlenment officer a copy of petitioner’s Form W2, Wage and Tax
Statenent, for 2009, showi ng a reduction in his earnings conpared
to 2008 and increased taxes withheld. The settlenent officer
then determ ned that petitioner could nake a nonthly paynent of
$1, 944, using standards for a one-person household in Harris
County, Texas, effective March 1, 2010. By letter dated March 4,
2010, the settlement officer inforned David Allie that the anount
of Federal inconme tax petitioner had chosen to have w thheld was
overstated and could be reduced to allow nore cashflow for himto
apply to the unpaid liabilities. The settlenent officer offered
petitioner a partial paynment agreenent of $783 per nonth
begi nning April 24, 2010, increasing to $1,944 per nonth on

Cct ober 24, 2010. After receiving additional information
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concerning |legal fees petitioner owed, by letter dated April 2,
2010, the settlenment officer offered petitioner a partial paynent
agreenment of $583 per nonth begi nning April 30, 2010, increasing
to $1, 744 per nonth on October 30, 2010, and further increasing
to $1,944 per nonth on October 30, 2011. Petitioner refused to
enter into a partial paynment agreenent for anything over $479 per
month. On June 17, 2010, the notice of determ nation sustaining
t he proposed | evy was issued.
OPI NI ON

In his petition and at trial, petitioner argued that he was
not a responsi ble person subject to section 6672 penalties for
failure to pay the enpl oynent taxes at issue here and that it is
unfair to require himto pay taxes that should be paid by Charles
Wat son. Petitioner, however, had a prior opportunity to contest

the underlying liabilities and is thus precluded fromdoing so in

this proceeding. See sec. 6330(c)(2)(B); Lewis v. Conm ssioner,

128 T.C. 48, 50-61 (2007); McCdure v. Conmm ssioner, T.C. Meno.

2008-136; sec. 301.6320-1(e)(3), QA-E2, Proced. & Adm n. Regs.
Moreover, petitioner’s representative did not raise the
underlying liabilities before the settlenent officer and may not

rai se them here. See Pough v. Commi ssioner, 135 T.C. 344, 349

(2010); Ganelli v. Conm ssioner, 129 T.C 107, 111-114 (2007).

Petitioner stipulated that the settlenment officer was

inpartial and had no prior involvenment wwth the tax periods
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involved in this case and that she verified that all |egal and
procedural requirenents for the proposed |evy action had been
met. See sec. 6330(b) and (c). Thus our review of the notice of
determnation is for abuse of discretion. See, e.g., Jones V.

Comm ssi oner, 338 F. 3d 463, 466 (5th Cr. 2003).

Proof of an abuse of discretion requires a show ng that the
Appeal s action was arbitrary, capricious, or wthout foundation

in fact or law. See, e.g., Ganelli v. Conm ssioner, supra at

111. In view of the record of the settlement officer’s
consideration of the financial information petitioner’s
representative submtted and downward adjustnents to proposed
partial installnment agreenents, we cannot characterize the
settlenment officer’s determnation as arbitrary or capricious.

Petitioner raises argunments about the assunptions in the
settlenment officer’s conputations about his tax liabilities. He
contends that if he were to sell his house to bring his expenses
to the national and | ocal standards applied in his case, he would
be unable to item ze deductions and woul d pay nore in Federal
income tax. This argunment was not made during the adm nistrative
proceedi ngs by petitioner’s representative, and it cannot be used
to show an abuse of discretion. See id. at 115; Magana V.
Commi ssi oner, 118 T.C. 488, 493 (2002).

In any event, petitioner’s argunents about the details of

the settlenent officer’s conmputations are unavailing. The use of



- 8 -
| ocal and national standards is expressly authorized by Congress
and does not constitute an abuse of discretion even if it forces
a taxpayer such as petitioner to change his lifestyle. See,

e.g., Speltz v. Conmm ssioner, 124 T.C. 165, 179 (2005), affd. 454

F.3d 782 (8th Cr. 2006). Petitioner does not contend that the
standards were m sapplied. In review ng for abuse of discretion,
we do not reconpute the appropriate anount of an install nment

agreenent. |d.; Oumyv. Conm ssioner, 123 T.C. 1, 12-14 (2004),

affd. 412 F.3d 819 (7th G r. 2005).

As respondent’s counsel indicated at trial, petitioner may
continue to negotiate with IRS collection officers concerning his
tax liabilities. He is, however, entitled to only one
adm ni strative hearing and court proceeding with respect to the

proposed levy. To reflect the foregoing,

Deci sion will be entered

for respondent.




