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VEMORANDUM OPI NI ON

PAJAK, Special Trial Judge: Respondent determ ned a

deficiency of $1,755 in petitioner’s 2000 Federal incone tax.
Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue.
This Court nust decide: (1) Wether petitioner had
unreported ganbling income, and (2) whether the inclusion of such

i ncone reduced petitioner’s earned incone credit.
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Sonme of the facts in this case have been stipulated and are
so found. Petitioner resided in Chicago, Illinois, at the tine
she filed her petition.

Section 7491(a) does not apply because this case involves
| egal i ssues.

On Form 1040, U.S. Individual Tax Return, for taxable year
2000, petitioner reported $11,835 in wage inconme. Petitioner did
not report any other incone. Petitioner also clainmd head of
househol d filing status, two dependency exenptions, and the
standard deduction. Petitioner clainmed the earned incone credit
(EIC) in the anpbunt of $3, 888.

Respondent received five Formse W2G Certain Ganbling
W nni ngs, for taxable year 2000, four from Holl ywod Casi no
Aurora in the ambunts of $2,500, $2,000, $1,800, and $1, 440,
respectively, and one from Showboat Marina Casino Partnership in
t he anount of $1,440, for a total of $9,180. Fromthese Forns
W 2G, respondent determ ned that petitioner had unreported
ganbl i ng i ncomre of $9,180 for taxable year 2000. Accordingly,
respondent increased petitioner’s adjusted gross inconme to
$21, 015 and decreased petitioner’s EIC by $1, 755.

Section 61(a) provides that gross incone includes all incone
from what ever source derived, unless excludable by a specific
provi sion of the Code. No specific code section excludes

ganbling w nnings fromgross incone. Section 165(d) all ows
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ganbling | osses but only to the extent of ganbling w nnings.

Petitioner stipulated that she received ganbling wi nnings in
t he amount of $9, 180 during taxable year 2000. In the notice of
deficiency, respondent allowed petitioner a deduction for
item zed deductions, including ganbling | osses equal to her
ganbl i ng w nni ngs.

W find that the unreported $9, 180 of ganmbling winnings is
i ncludable in petitioner’s adjusted gross incone for the taxable
year 2000. As a result, petitioner’s adjusted gross incone was
properly increased from $11,835 to $21,015. There is no argunent
or evidence frompetitioner that she was in the trade or business
of ganbling. Thus her ganbling | osses are deductible only as
item zed deductions, not fromgross incone, in arriving at
adj usted gross incone. Her ganbling winnings therefore result in
a dollar-for-dollar increase to her adjusted gross incone.

Torpie v. Comm ssioner, T.C. Menp. 2000-168.

Section 32(a)(1) allows an earned incone tax credit to
eligible individuals. Section 32(a)(2) provides that the
al l owabl e credit shall be phased out if “the nodified adjusted
gross incone (or, if greater, the earned incone) of the taxpayer
for the taxabl e year” exceeds a prescribed anobunt. Section
32(c)(5) defines nodified adjusted gross incone as “adjusted
gross incone determ ned wthout regard to” adjustnents not

rel evant here. There is no provision in section 32 that excl udes
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ganbling incone fromnodified adjusted gross incone or allows the
deduction of ganbling losses in arriving at nodi fied adjusted
gross i ncone.

Unfortunately for petitioner, the EIC is based upon nodified
adj usted gross incone as defined for section 32. W have
verified that respondent’s conputation of the earned incone
credit is correct based on the inclusion of petitioner’s ganbling
W nni ngs as part of her nodified adjusted gross incone. W
conclude that the increase in petitioner’s nodified adjusted
gross incone decreased her EIC and resulted in the deficiency in
i ssue. We have no choice but to sustain respondent’s

det erm nati on

Deci sion will be entered

for respondent.




