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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GERBER, Chi ef Judge: Respondent determi ned a deficiency in

petitioners’ Federal incone tax for 1998 of $272,712. The sole
issue in dispute is whether the gains on sales of realty are

capital gains or ordinary incone.
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the taxable year at
issue. All Rule references are to the Tax Court Rul es of
Practice and Procedure.

FI NDI NGS OF FACT!

Petitioners resided in Colorado Springs, Colorado, at the
time their petition was filed. During 1994, real estate agent
JimPerry contacted Tinothy J. Phelan (petitioner) and inforned
himthat a 1,050-acre parcel in Regency Park was soon to be
listed for sale. Having grown up in the vicinity of the Regency
Park property, petitioner and his brother, Thomas Phel an, were
famliar wwth the property. During 1994, petitioner, his
brot her, and Robert O dach (d dach), with the sol e purpose of
investing in the 1,050-acre parcel, organized Jackson Creek Land
Co. (JCLC) as a limted liability corporation in the State of
Colorado. At all relevant tinmes, petitioner owned a 40-percent
interest in JCLC, petitioner’s brother also owned a 40-percent
interest, and O dach owned the renmai ning 20-percent interest.
The menbers of JCLC did not own real estate |icenses.

The Regency Park property consisted of 1,776 acres of
uni nproved real estate that was acquired during the early 1980s

by the Regency Group, a residential real estate devel oper.

The parties’ stipulation of facts is incorporated by this
ref erence.
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Regency Park was | ocated within the geographical limts of the
Triview netropolitan district (Triview. Triviewis an
i ndependent quasi - muni ci pal corporation and political subdivision
organi zed under the laws of Colorado. |Its purpose was to provide
services to the residents of the district, such as building
roads, providing water and sanitation services, and building and
mai nt ai ni ng parks. For fundi ng purposes, Triview had the ability
to |l evy taxes, issue general obligation and revenue bonds, and
assess fees.

During 1987, Triview entered into two agreenents obligating
itself to construct inprovenents to the infrastructure of the
Regency Park property. After the approval of a nmaster plan,
Regency Group and Triview, on March 6, 1987, entered into a Tap
Fee Agreenent. Under the agreenent, Triview was to construct
wat er and sewer inprovenents to Regency Park, and Regency G oup
would remt an initial paynent and additional ongoing fees for
wat er and sewer taps. On Septenber 22, 1987, Triview, Regency
G oup, and two ot her partnerships that owned property within the
Triview district, entered into an Intergovernnental Agreenent
with the town of Monunment, Colorado. Under its terns, Triview
agreed to construct several public facilities within the Triview
district, including roads, water and sanitation plant facilities,
parks, and traffic control systenms. Regency G oup agreed to be

responsi ble for the construction of infrastructure to deliver the
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water, sewer, and irrigation services to the land. The agreenent
al so all owed for Regency Goup to assign this duty to Triview.

Al so during 1987, the adjacent town of Mnunment and several
| and owners agreed to expand Monunment’s town limts to include
nore residential housing and business areas. On Septenber 22,
1987, the town of Mnunment annexed Regency Park and ot her areas
intoits city limts pursuant to an Annexation and Devel opnent
Agreenment with Regency Group and owners of the other |land. The
agreenent further referenced Triview s obligation under the
| nt ergover nnent al Agreement to construct several public
facilities within the Triview district, including roads, water
and sanitation plant facilities, parks, and traffic control
systens. JCLC was not a party to the Intergovernnenta
Agr eenent .

In conjunction with the Annexation and Devel opnent
Agreenent, the town of Monunment passed Annexation O di nance No.
13-87, rezoning the 1,776 acres of Regency Park into a planned
devel opnent zone consisting of 1,674 acres. The devel opnent zone
desi gnated areas for single-famly and nultifamly hones,
commerci al buildings, and industrial buildings. Landowners
wi thin the devel opnment zone could not build on their |land until
they obtained a final site plan approval fromthe town of

Monunment .
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Soon thereafter, Regency Goup filed for bankruptcy.

Several years later, on March 3, 1993, the J&L Hi gby Trust
(Trust) purchased Regency Park from forecl osure proceedi ngs
instituted agai nst Regency G oup.

On Cctober 31, 1994, the Trust sold the 1,050-acre portion
of the original 1,776-acre Regency Park parcel to petitioner for
$2.9 million. The special warranty deed fromthe Trust to
petitioner reflected that the conveyance was nmade subject to the
Tap Fee Agreenent, the Intergovernnental Agreenent, and the
Annexation and Devel opnent Agreenment. At the tinme of purchase,
petitioner and the other nenbers of JCLC were aware that
residential housing was planned for the 1,050-acre parcel and
that Triview was obligated to construct infrastructure
i nprovenents on the property.

Approximately 1 nonth |ater, on Decenber 7, 1994, petitioner
quitclaimed the 1,050-acre parcel to JCLC for the sanme $2.9
mllion purchase price and the property was renanmed Jackson
Creek. At the time of this transaction, the intent of JCLC and
its owner was to hold the property as a |long-term i nvestnent.
Conformng to that intent, JCLC did not advertise the Jackson
Creek property for sale or hire sales agents or representatives

to sell the property.
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During 1996 a Prelimnary Ceol ogical Investigation was
conducted on the Jackson Creek property to eval uate subsurface
conditions for the devel opnent of the property. Prior to the
sal es of the Jackson Creek property by JCLC, anended and fi nal
devel opnment pl ans were approved by the town of Mnunent, which
enabl ed the commencenent of construction. Approximtely 1 year
|ater, a representative fromElite Properties of Anmerica Corp.
(Elite), inquired whether JCLC was willing to sell a portion of
the Jackson Creek property. After negotiations, JCLC entered
into a Purchase and Sal e agreenent with Elite on August 28, 1997.
The agreenment was anended on March 19, 1998, to permt conveyance
to Elite of 102.215 acres of the Jackson Creek property. The
anmended agreenent was to occur by neans of three separate closing
transacti ons.

The first closing occurred on June 15, 1998, when a portion
of the Jackson Creek property was conveyed for $792,880. JCLC s
1998 partnership return reflected a long-termcapital gain of
$607, 344 with respect to this transaction. Petitioner reported
his distributive share of the gain on his 1998 Federal incone tax
return. The second and third cl osings occurred during 1999 and
2000, respectively. The March 19, 1998, anended agreenent al so
included terns requiring JCLC to cause Triviewto install and
maintain irrigation and | andscaping within the parcel, and for

JCLC, at its sole expense, to be responsible for any grading,
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utility installation, or roadway inprovenents required by the
town of Monunment in connection wth the devel opnment of the
property. Despite JCLC s obligation under the agreenent, Triview
conpleted all devel opnent work with respect to the Jackson Creek
property.

Vi si on Devel opnment Corp. (Vision) was organized during 1996
by petitioner, petitioner’s brother, and O dach, with the sane
ownership interests as that of JCLC of 40 percent, 40 percent,
and 20 percent, respectively. On January 5, 1998, JCLC conveyed
a 46.5-acre portion of Jackson Creek to Vision in exchange for
$1,571,145. JCLC s 1998 partnership return reflected a | ong-term
capital gain of $47,319 with respect to this transaction, and
petitioner reported his distributive share of the gain on his
1998 personal Federal incone tax return. Vision was organized to
devel op the 46.5-acre parcel for resale to Keller Hones (Keller).
Keller, a honme builder, was originally interested in buying the
sanme parcel fromJCLC. Keller was not interested in purchasing
the 46.5-acre parcel unless it was devel oped and suitable for
residential honme building. After Elite expressed no interest in
devel oping the parcel for Keller, Vision was fornmed to perform
t he devel opment work and resell the property to Keller.

Despite terns in the contracts prescribing that JCLC was to
be responsible for sone devel opnent activities, Triview conpleted

all infrastructure devel opnment work that was perfornmed on each
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parcel of Jackson Creek property prior to the sales fromJCLC to
Elite and Vision. As of 1996, however, Triview was experiencing
financial difficulty and was in default on general obligation
bonds issued in 1987 with a face value of $4.8 mllion and
accrued interest of approximately $3 mllion.

Petitioner, his brother, and A dach, in their personal
capacities and/or through the business entities which they owned,
executed three investnent and financing transactions that were
related to Triview and Jackson Creek. In addition to JCLC and
Vision, petitioner, his brother, and O dach held ownership
interests in two additional entities which were parties to these
transacti ons.

One such entity was Centre Devel opnent Co. of Col orado
Springs, LLC (Centre). It was forned on July 27, 1993, for the
pur pose of acquiring a shopping center. At all relevant tines,
petitioner, petitioner’s brother, and O dach possessed ownership
interests in Centre of 40 percent, 40 percent, and 20 percent,
respectively.

The second entity was Col orado Structures Corp. (Colorado
Structures). Petitioner and his brother together owned a 49-
percent interest in Colorado Structures. The renaining 51
percent is owned by an enpl oyee stock ownership plan (ESOP)
During 1998 petitioner served as the president of

Col orado Structures. Oher officers were O dach who served as
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vice president, and petitioner’s brother, who served as
secretary-treasurer.

Col orado Structures is a commercial general contractor which
contracts to build comrercial buildings such as |arge retai
stores, office buildings, and schools. During 1998, Col orado
Structures did not contract to build residential buildings. In
1998, the conpany enpl oyed approxi mately 50 peopl e and earned
revenues of approximately $117 mllion.

During 1996, Centre purchased general obligation bonds which
Triview had issued in 1987 and subsequently defaulted on. In
exchange for $2.9 nillion, Centre received the bonds with a face
value of $4.8 mllion and accumul ated unpaid interest of
approximately $3 mllion. Centre purchased the bonds from
Massachusetts Financial and Kenper Financial. Centre financed
t he purchase through a stock brokerage margin account and a | oan
in the amount of $1.5 million froma consortium of Muntain
St ates Tel ephone and Tel egraph Co. and Mountain View Electric
Association (utility conpanies).

In order to refinance the $1.5 mllion in loans fromthe
utility conpanies, Centre and JCLC borrowed the sane anmount from
Col orado National Bank (CNB) on Septenber 22, 1997. Under the
terms of the |oan agreenment, the borrowers were Centre and JCLC,
and the guarantors were petitioner and his brother in their

personal capacities, as well as Colorado Structures. As
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collateral, Centre pledged the 1987 Triview bonds and nortgaged
two buildings it owed, and JCLC placed a nortgage on the Jackson
Creek property. JCLC did not receive any of the proceeds from
this loan. JCLC was designhated as a borrower on the | oan so that
the Jackson Creek property could be used as collateral.

Under a separate agreenent, the utility conpanies agreed to
commit the $1.5 mllion they received fromCentre’'s repaynent of
the loans to Triview In exchange, Triview issued new bonds to
the utility conpanies in the anount of $1.5 million. |In
addition, during 1998 and 1999 Col orado Structures purchased
new y issued Triview bonds.

Al so on Septenber 22, 1997, Vision and JCLC agreed to a
revol ving devel opment | oan of $600,000 from CNB. Petitioner and
his brother personally, as well as Col orado Structures and
Centre, served as guarantors on the |l oan. The purpose of the
| oan was to finance the infrastructure devel opnent of a specific
parcel of the Jackson Creek property described in the agreenent
as being 184.627 acres in size. Anong other terns, the |oan
agreenent required Vision to enter into contracts with qualified
honmebui | ders for the sale of the Iand, subject only to Vision’s
conpl eti on of devel opnent activities. The |oan agreenent al so
included a borrowing limt of 75 percent of the value of the

sales contracts. Collateral for the |loan included, inter alia,
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the assignnment of the sales contracts to CNB and a nortgage on
t he Jackson Creek property.
OPI NI ON

This case presents the purely factual question of whether
gain fromthe sale of real property resulted in ordinary or
capital gain incone. Petitioner, his brother, and d dach
acquired real property that was intended for residential
devel opment. Petitioner and the others generally earned their
income fromand were involved in coommercial real estate
devel opnent. The property in question was held by a passthrough
entity which had no purpose and engaged in no significant
activity other than to hold the acquired realty for appreciation
and sale. Respondent, because of petitioner's involvenent in
comercial real property devel opnent, questioned whet her gain
fromthe sale of the property should be reported as capital gain
or ordinary incone. After considering all of the evidence, we
find as an ultimte fact and hold that the gain was capital in
nat ure.

JCLC, alimted liability conpany formed under the State
| aws of Colorado, filed a U S. Partnership Return of Income for
Federal inconme tax purposes. See sec. 301.7701-2(b), Proced. &
Adm n. Regs. Petitioner’s distributive share of inconme fromJCLC
is of the sanme character as that realized by JCLC upon the sale

of the Jackson Creek parcels. See sec. 702(b). In order to
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deci de the question of whether petitioner’s distributive share
shoul d be characterized as ordinary or capital gain inconme, we
nmust consider the character of the gain at the entity |evel.

Cannon v. Comm ssioner, 949 F.2d 345 (10th Gr. 1991), affg. T.C

Meno. 1990- 148; see Brannen v. Conm ssioner, 78 T.C. 471 (1982),

affd. 722 F.2d 695 (11th Cr. 1984); Podell v. Conm ssioner, 55

T.C. 429 (1970). More particularly, we nust deci de whether JCLC
hel d the Jackson Creek property for sale in the ordinary course
of its business or whether it was held as a capital asset.

Section 1201(a) provides for preferential treatnent with
respect to gain realized on the sale of a capital asset. See
sec. 1201(a). Section 1221(1) defines a capital asset as
“property held by the taxpayer * * * but does not include * * *
property held by the taxpayer primarily for sale to custonmers in
the ordinary course of his trade or business.”

Whet her property held by a taxpayer was sold in the ordinary
course of business is a question of fact.? See Friend v.

Conmm ssi oner, 198 F.2d 285, 287 (10th G r. 1952), affg. a

Menor andum Opi nion of this Court. The term“primarily” for
pur poses of section 1221 neans “of first inportance” or

“principally.” See Malat v. Riddell, 383 U S. 569, 572 (1966).

2No question has been raised with respect to the burden of
proof under sec. 7491(a).
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In determ ning whether gains realized by JCLC fromthe 1998
sal es of the Jackson Creek property were capital gains or inconme
derived fromthe sale of the property in the ordinary course of
busi ness, we nmake three factual inquiries: (1) Was JCLC engaged
in a trade or business, and, if so, what business? (2) Was JCLC
hol ding the property primarily for sale in that business? (3)
Were the sales contenplated by JCLC ordinary in the course of

t hat business? Sanders v. United States, 740 F.2d 886, 888-889

(11th Gr. 1984); Suburban Realty Co. v. United States, 615 F. 2d

171, 178 (5th CGr. 1980).

The Court of Appeals for the Tenth Crcuit, to which this
case woul d be appeal able barring stipulation to the contrary,
articulated the following factors to be considered in making this
determ nation

t he purposes for which the property was acquired; the
activities of the taxpayer and those acting in his
behal f or under his direction, such as making

i nprovenents or advertising the property to attract
purchasers; the continuity and frequency of sales as

di stingui shed fromisolated transactions; and any ot her
fact which tends to indicate whether the sale or
transaction was in furtherance of an occupation of the
t axpayer. [Friend v. Conmm ssioner, 198 F.2d at 287.]°3

3Al t hough these factors evolved in connection with the
Court’s consideration of sec. 117 of the 1939 Internal Revenue
Code, the statutory language is identical to that of sec.
1221(1), as in effect during the 1998 tax year, and the factors
established in Friend v. Conm ssioner, 198 F.2d 285, 287 (10th
Cr. 1952), affg. a Menorandum Opinion of this Court, continue in
use by the courts.
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No one factor is determnative, and neither is the presence or
absence of any single factor determ native. Each case is
considered in light of its own facts and circunstances. See

Victory Housing No. 2, Inc. v. Commi ssioner, 205 F.2d 371, 372

(10th Gr. 1953), revg. 18 T.C 466 (1952).

| . Pur pose of Acquisition

Wth respect to JCLC s purpose of acquisition, it was
organi zed with the intent and for the purpose of purchasing the
Jackson Creek property and holding it for investnent and
appreciation in value. JCLC purchased the Jackson Creek property
with know edge that the | and woul d eventual |y be devel oped into
residential housing. The initial master plan to devel op the
property was approved by the town of Mpnunent, and the town
enact ed an annexati on ordi nance rezoning the property, subject to
final site approval. |In addition, pursuant to the Tap Fee
Agreenent, the Intergovernnental Agreenent, and the Annexation
and Devel opnent Agreenent, Triview was obligated to inprove the
| and and prepare it for further devel opnent. The investors in
JCLC were famliar with these aspects and acquired and held the
property for its appreciation in val ue.

Al t hough the purpose for the acquisition of property is of
sone weight, ultimtely, the purpose for which property is held

is of great significance. Mauldin v. Conm ssioner, 195 F.2d 714,
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717 (10th Gr. 1952), affg. 16 T.C. 698 (1951); see also Cottle

v. Conm ssioner, 89 T.C. 467, 488 (1987).

1. Activities of the Taxpayer and Those Acting in the
Taxpayer's Behal f--Such as Mki ng | nprovenents or Advertising
for the Sale of the Property

Wth respect to the second factor, the sales of JCLC s
uni nproved realty by JCLC were unsolicited. The owners of JCLC,
i ncluding petitioner, did not hold real estate or broker’s
licences. JCLC did not advertise the property for sale or hire
representatives to assist in selling the property. Respondent,
however, argues that the devel opnment activities performed on the
Jackson Creek property by Triview were done on behalf of JCLC and
petitioner or at petitioner’s direction. Respondent relies on
the sales agreenent with Elite requiring that JCLC be responsible
for some infrastructure inprovenents. Respondent al so argues
that the | oan agreenents between Vision, JCLC, and CNB, and the
purchase of Triview bonds by Centre and Col orado Structures
provided the financing for Triview s devel opnment activities. In
that regard respondent argues that these financing arrangenents
caused Triview to operate under the direction of JCLC
Respondent’ s argunment is based on the fact that there was common
ownership of JCLC, Centre, Vision, and Col orado Structures.

Petitioner acknow edges that JCLC was contractual ly
obligated for sonme inprovenents to the Jackson Creek property,

but petitioner notes that Triview was not contractually obligated
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to Elite for the conpletion of the inprovenents. As a result,
the termwas included as a neans for Elite to have a contractual
remedy with respect to JCLC should Triview fail to conplete the
i nprovenents. Petitioner also points out that the | oans and bond
purchases of Centre, Vision, and Colorado Structures did finance
Triview s activities, but they did not give JCLC the neans to
direct Triview s devel opnent activities.

Wil e JCLC was responsible for limted inprovenents to the
land it sold to Elite, JCLC did not have enpl oyees or engage in
any business activities outside of holding and selling a limted
nunber of parcels of the Jackson Creek property. JCLC relied on
the existing contractual obligation of Triviewto conplete the
i nprovenents. Had Triview failed to conplete the inprovenents
JCLC was contractually obligated to do so, but JCLC was w t hout
the ability to conplete the inprovenents itself. Elite had
contractual recourse against JCLC, and JCLC woul d have had
contractual recourse against Triview. |In the course of events,
Triview satisfied its obligation and conpl eted the devel opnent
wor k. Accordingly, the contractual obligation in of itself, did
not give rise to devel opnent activity on the part of JCLC

Centre, which had simlar ownership interests to those of
JCLC, purchased Triview bonds, issued in 1987, at a di scounted
price of $2.9 mllion. That paynment represented approxi mtely 40

percent of the $4.8 million face value of the bonds, along with
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approximately $3 mllion of accrued interest. In addition,

Col orado Structures al so purchased newly issued 1998 and 1999
Trivi ew bonds.

Centre financed $1.5 nmillion of the purchase price of the
bonds t hrough | oans obtai ned through two utility conpani es.
Centre subsequently refinanced the $1.5 mllion through CNB
Under a separate agreenent, the utility conpanies agreed to
commit the $1.5 mllion they received fromCentre’'s repaynent of
the loans to Triview. In exchange, Triview issued new bonds
totaling $1.5 million to the utility conpanies. The $1.5 mllion
in new working capital assisted Triview in perform ng devel opnent
activities, but neither Centre or JCLC had the ability to control
t he purpose for which the funds were used. Further, there is no
evidence in the record to support respondent’s assertion that
| and owned by JCLC, and not other property within the Triview
district, was the recipient of Triview s devel opnent activities
resulting fromthis infusion of cash.

Wth respect to the bond purchases, respondent makes much of
the fact that petitioner, his brother, and A dach each owned
identical interests in Centre and JCLC, as well as being officers
of Colorado Structures. As such, respondent argues that the bond
purchases caused Triview to act on JCLC s behalf or under its
direction. Respondent’s argunent, however, fails to take into

account the fact that the bond purchases were all arm s-|ength
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i nvestment transactions. The investnent risk for petitioner, his
brot her, and d dach, through Centre, JCLC, and Col orado
Structures, focused on Triview s potential success in devel opi ng
infrastructure for the Triview district; taxing and assessing
fees as a result of the devel opnent activity; and repaying the
bonds it issued, including interest. Triview was independent in
its control and managenment, and the risk of |oss on the bonds
purchased by Centre and Col orado Structures was the sane as that
of any other uninterested investor. The risk included
m smanagenent of finances and operations, which given Triview s
previ ous insolvency, may have been substantial. W conclude that
Triview s devel opnent activities were not made on behal f of or
for the direct benefit of JCLC

Respondent next argues that the 1998 sal e of parcels by JCLC
to Vision was done solely for tax avoi dance and had no
i ndependent busi ness purpose. In that regard, respondent asserts
that the devel opnent activities perforned by Vision should be
attributed to JCLC, resulting in JCLC s holding the property for
sale in the ordinary course of business.

In Branblett v. Conm ssioner, 960 F.2d 526, 528 (5th Gr

1992), revg. T.C Meno. 1990-296, the Court of Appeals for the
Fifth Crcuit analyzed a simlar factual situation to the one we
consider here. |In that case, the taxpayer was a partner in a

partnership formed to acquire land for investnent purposes. The
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t axpayer and his partners subsequently fornmed a separate
corporation for the purpose of developing and selling real
estate. The partners held ownership interests in the corporation
in the sane proportions as they did in the partnership. The
partnership later sold land to the corporation for devel opnent.
The Court of Appeals for the Fifth Grcuit held that the record
refl ected that the business activities of the corporation were
not attributable to the partnership.

The Court of Appeals for the Fifth Crcuit relied on the
hol di ng of the Suprene Court to the effect that where the form
chosen by the taxpayer “'is conpelled or encouraged by business
or regulatory realities, is inbued wth tax-independent
considerations, and is not shaped solely by tax-avoi dance
features'”, the formshould be honored by the Governnent. |1d. at

533 (quoting Frank Lyon Co. v. United States, 435 U S. 561, 583

(1978)); see also Lenpbns v. Conmi ssioner, T.C Menop. 1997-404.

The Court of Appeals for the Fifth Crcuit found it significant
that the Comm ssioner had accepted the fact that the partnership
and corporation were separate business entities and that the
corporation was not a sham The Court of Appeals also found
significant the fact that there was an independent business
reason to organi ze the corporation, that being to protect the

partnership fromunlimted liability froma nultitude of sources.
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Respondent contends that no legitimte busi ness purpose
pronpted the incorporation of Vision because, as nenbers of a
l[imted liability conpany, the nenbers of JCLC did not have a
need to protect thenselves fromunlimted liability as was the
case for the partners in Branblett. Conversely, petitioner
contends that he, his brother, and O dach possessed a legitimte
busi ness reason to organi ze Vision. Although the nenbers of JCLC
were not exposed to unlimted liability as were the partners in
Branblett, by incorporating Vision to perform devel opnent work on
a relatively small parcel of land, they protected JCLC s sole
asset, the remaining |land, fromobligations arising fromVision's
devel opnent activity. For those reasons and because Vi sion was
organi zed for a |legitinmate business purpose and all corporate
formalities were foll owed, we conclude that Vision’ s devel opnent
activity is not attributable to JCLC.

[11. The Continuity and Frequency of Sales as Di stinquished From
| sol ated Transacti ons

In determ ning whether property was held for sale in the
ordi nary course of business, the frequency and substantiality of
sales is the nost inportant factor to be considered. See

Suburban Realty Co. v. United States, 615 F.2d 171, 176 (5th G

1980); Medlin v. Comm ssioner, T.C Meno. 2003-224; Hancock V.

Comm ssioner, T.C Menp. 1999-336. Frequent and substanti al

sales of real property nore likely indicate sales in the ordinary

course of business, whereas infrequent sales for significant
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profits are nore indicative of real property held as an

investnent. See Branblett v. Conm ssioner, supra at 531; Hancock

v. Conm ssioner, supra.

JCLC purchased the Jackson Creek property in 1994 and hel d
it for approximately 4 years before selling parcels to Elite and
Vision in 1998. In a case cited by respondent, the taxpayer was
in the real estate business, but they maintained that the purpose
for holding the property switched to investnent when the taxpayer

began full-tinme activity in the |unber business. See Mauldin v.

Conm ssioner, 195 F.2d at 716. During an 8-year period the

t axpayer sold real property in 25 separate transactions. The
Court of Appeals for the Tenth Circuit agreed with this Court’s
hol ding that the taxpayer’s transactions in Mauldin were
sufficiently substantial and frequent to be sales in ordinary
course of the taxpayer’s business. The Court of Appeals found it
inmportant that a significant portion of the taxpayer's inconme was
derived fromthe sale of real estate.

In arguing that JCLC s sales were sufficiently frequent and
substantial, respondent enphasizes that substantially all of
JCLC s 1998 incone derived fromgains on the sale of rea
property. W do not find this fact to be fatal, as JCLC does not
engage in any other activity fromwhich it could economcally
benefit, and two sales of real property by JCLCin 4 years were

of insufficient frequency to support the conclusion that JCLC s



- 22 .
sales were in the ordinary course of its business. Mire
inportantly, JCLC held the property for 4 years during which tine
the val ue appreciated. JCLC began selling the property at a tinme
when it was believed that the investnent and appreciation goals
had been achi eved.

| V. O her Facts

During COctober 1996 a Prelimnary Ceotechnical Investigation
was done on behal f of JCLC for a cost of $2,200. The purpose of
the report was to evaluate soil conditions for the devel opnent of
the property. |In addition the anended and final devel opnent
pl ans for the parcels sold to Elite and Vision were approved by
the town of Monument prior to the 1998 conpletion of the sales
transactions. Respondent argues that these facts are indicative
of devel opnent activity with respect to JCLC

In Thrift v. Comm ssioner, 15 T.C 366 (1950), the taxpayer

i nproved and devel oped property for the purpose of facilitating
the disposition of the property to a limted group of builders to
whom t he taxpayer had al ready reached agreenent. In that case,
we held that the taxpayer’s course of conduct did not establish
any ordinary “course of business as to the sale of lots such as
is required to convert the property fromthe character of a
capital asset held for investment purposes to property held for
sale in the ordinary course of * * * pusiness.” |d. at 371. W

reach the sanme conclusion here. The soil test and obtaining
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prelimnary and final site plan approvals for the Jackson Creek
property are less significant than the activities perfornmed by
the taxpayer in Thrift.

Further, in Buono v. Comm ssioner, 74 T.C 187, 204 (1980),

we noted that “many cases have allowed capital gains treatnent
for taxpayers who subdivided their property even though

i nprovenents have been made thereto”. JCLC purchased the Jackson
Creek property as an investnent for appreciation in value and
subsequent sale. Prior to JCLC s purchase of the property, it
had been rezoned by the town of Mnunent for residential

purposes. The soil test was perfornmed to ensure that the | and
was suitable for its intended purpose. Further, in the context
of this case, JCLC s efforts in obtaining approval of site plans
is not, by itself, indicative of devel opnent activity.

V. Concl usion

Based on our analysis of the foregoing factors, we concl ude
that JCLC held the Jackson Creek property as an investnent, and
therefore was not engaged in the real estate devel opnent
busi ness. Accordingly, we hold that petitioner’s distributive
share of incone attributable to gain on the sale of property by
JCLC during 1998 is properly characterized as incone froma

capital asset. Sec. 1221(1).
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To the extent not herein discussed, we have considered al

ot her argunents nade by the parties and conclude that they are
nmoot or without nerit.

To reflect the foregoing.

Deci sion will be entered

for petitioners.




