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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-

dent’s notion for partial sunmary judgnment.! We shall grant

!Respondent filed a nenorandum of |aw (respondent’s nenoran-
dumof law) in support of respondent’s notion for partial summary
judgnent and a decl aration (respondent’s declaration) in support
of that notion. W shall refer collectively to respondent’s
notion for partial summary judgnent, respondent’s nenorandum of

(continued. . .)



respondent’s notion.

Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

At the tinme petitioner filed the petition in this case, his
mai | i ng address was in Arnold, Maryl and.

On February 10, 1999, petitioner filed a conplaint wth the
O fice of Federal Contract Conpliance Progranms in which he
al |l eged that Schneider National Carriers, Inc. (Schneider), was a
Federal contractor which engaged in discrimnatory work prac-
tices. On Cctober 4, 1999, that conplaint was dism ssed on the
ground that Schneider was not a Federal contractor under 41
C.F.R sec. 60-1.40 (2007).

Around Septenber 2, 1999, petitioner submtted to Schnei der
an application for enploynent (petitioner’s enploynment applica-
tion). Schneider denied that application.

Around February 17, 2000, petitioner filed charges agai nst
Schneider with the Equal Enpl oynment Opportunity Comm ssion and
the Wsconsin Departnment of Wbrkforce Devel opnent. Petitioner

all eged in those charges (1) that Schnei der discrimnated agai nst

Y(...continued)
| aw, and respondent’s decl aration as respondent’s noti on.

In respondent’s notion, respondent concedes for purposes of
that notion only the addition to tax under sec. 6651(a)(1l) that
respondent determned in the notice of deficiency wwth respect to
petitioner’s taxable year 2001.
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hi mon the basis of his age, (2) that Schneider’s “pre-enpl oynent
screeni ng procedures and inquiries as to a potential enployee’s
fel ony convictions have a discrimnatory inpact on African-
American nmen”, and (3) that Schnei der engaged in unlawful retali-
ation. (We shall refer to the foregoing charges that petitioner
filed against Schnei der as petitioner’s clains agai nst Schnei -
der.)

Petitioner and Schnei der entered into an agreenent, effec-
tive as of Septenber 29, 2001, that was entitled “RELEASE AND
SETTLEMENT AGREEMENT” (settlenment agreenent). That agreenent
provided in pertinent part:

THI S RELEASE AND SETTLEMENT AGREEMENT (the “Agreenent”)
is made by and between Godfrey L.C. Phelps (“M.

Phel ps”) and Schnei der National Carriers, Inc. (the
“Conpany”), and, as set forth in Section 9 bel ow, takes
effect on the eighth day after the date M. Phel ps
signs this Agreenent for delivery to the Conpany (the
“Effective Date of this Agreenment”).

Recital s

A M. Phelps submtted an application for enploynent
wi th the Conpany on or about Septenber 2, 1999.

B. On February 10, 1999, M. Phelps filed a conpl aint
with the Ofice of Federal Contract Conpliance
Progranms in which he alleged that the Conpany was a
federal contractor who engaged in discrimnatory
work practices (the “OFFCP [sic] Conplaint”). This
conpl aint was di sm ssed on Cctober 4, 1999 because
t he Conpany was not found to be a federal contrac-
tor as defined under 41 CFR 60-1. 40.

C. On or about February 17, 2000, M. Phelps filed
Charge No. 260- A0-0330 agai nst the Conpany with the
Equal Enpl oynent Qpportunity Comm ssion (“EEQCC
Charge”) and the Wsconsin Departnent of Wbrkforce
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Devel opnent. M. Phel ps’ Charges conpl ai ned t hat
t he Conpany di scrim nated agai nst himon the basis
of age and because the Conpany’s pre-enpl oynent
screening procedures and inquiries as to a
potential enployee’s felony convictions have a

di scrimnatory inpact on African-Anerican nen, as
well as unlawful retaliation.

The Conpany denies any liability to M. Phel ps,
whet her based on any clains referred to above or
for any other reason, including violation of Title
VIl of the Gvil R ghts Act of 1964 and/or any

ot her federal, state, or |ocal |aws, regul ations,
and/ or ordi nances of any ki nd.

M. Phel ps and the Conpany have determ ned that it
woul d be in their nutual best interests to settle
and resol ve the EEOC Charge and any and all other
potential or actual disagreenents and controversies
between them and both M. Phel ps and the Conpany
desire to settle and resolve the sane in accordance
with the terns and conditions of this Agreenent.

THEREFORE, in consideration of the nutual covenants

and conditions of this Agreenent,

including Recitals A

t hrough E above and Sections 1 through 13 bel ow, M.
Phel ps and t he Conpany hereby agree as foll ows:

1

Paynment to be Made by the Conmpany. Wthin seven
busi ness days after the Effective Date of this
Agreenent, the Conpany will pay M. Phel ps the sum
of $20, 000 as non-wage danages recoverabl e under
the FLSA, ADEA and Title VII. The Conpany w ||
file a Form 1099 with the IRS and M. Phel ps shal
be responsible for paynent of any taxes due or
penalties, and related costs. * * *

* * * * * *

Rel ease of the Conpany. |In consideration of the
paynment to be made in accordance with Section 1
M. Phel ps hereby fully and forever rel eases,
acquits, and discharges the Conpany from any and
all liability, accrued or unaccrued, known or
unknown, asserted or unasserted, on account of any
and all debts, clains, suits, demands, causes of
action, or controversies of any nature for al
injuries, |osses, and damages (i ncl udi ng, but not
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limted to, punitive damages), whether at |aw or
in equity, contract or tort, or whether judicial
or admnistrative in nature, that he has or may
have agai nst the Conpany as of the date of his
execution of this Agreenent, excepting only his
rights under this Agreenent. Subject to that
exception, the release in the previous sentence
i ncludes, but is not necessarily limted to:

a. Any and all liability of the Conpany resulting
from arising out of, or connected with M.
Phel ps’ application for enploynent with the
Conpany or the Conpany’s decision not to hire
M . Phel ps;

b. Any and all liability of the Conmpany resulting
from arising out of, or connected with rights
or clainms arising under Title VII of the Gvil
Ri ghts Act of 1964, the Cvil R ghts Act of
1991, the Age Discrimnation in Enploynent
Act, the Amrericans with Disabilities Act, the
Rehabilitation Act of 1973, the National
Labor Rel ations Act, the Maryland Fair
Enmpl oynent Practices Act, the Wsconsin Fair
Enpl oyment Act, and any other federal, state,
or local laws, regulations, ordinances of any
ki nd, and the comon | aw,

c. Any and all liability of the Conpany resulting
from arising out of, or connected with the
OFCCP Conplaint referred to in Recital B and
the EEOCC Charge referred to in Recital C

* * * * * *

Rel ease of M. Phelps. In consideration of the
nmut ual covenants of this Agreenent, the Conpany
hereby rel eases M. Phel ps fromany and al
l[tability on account of any and all debts, clains,
suits, demands, causes of action, or controversies
of any nature for all injuries, |osses, and
damages (including, but not limted to, punitive
damages), whether at law or in equity, contract or
tort, or whether judicial or admnistrative in
nature, that the Conpany has or may have agai nst
M. Phelps as of the date this Agreenent is signed
on behal f of the Conpany, excepting only any
liability incurred by the Conpany because of the
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failure or refusal of M. Phel ps to perform any of
hi s obligations under this Agreenent; and

Wt hdrawal of the Conplaint; Covenant Not to sue
on Released Clains. At the tine of his execution
and delivery of this Release and Settl enent
Agreenent, M. Phel ps agrees to request the

di sm ssal of the Charges referred to in Recital C
by signing and mailing to the Conpany’ s attorney,
Steven B. Rynecki, at 411 E. Wsconsin Avenue,
Suite 700, M I waukee, Wsconsin 53201, a Request
for Wthdrawal of Conplaint in the formattached
to this Agreenent * * *, M. Phel ps agrees and
prom ses to sign any ot her docunents and to take
any ot her actions that nmay be necessary or
desirable to obtain the dism ssal of the Charges
as required. In consideration of the actions to
be taken by the Conpany in accordance with Section
1 above, M. Phel ps agrees and promses not to
commence or continue any |legal, adm nistrative, or
ot her proceedi ngs of any nature against the
Conpany based on any debts, clainms, demands,
causes of action, or controversies released in
this Agreenent.

* * * * * *

Denial of Liability. In entering into this
Agreenent, the Conpany does not admt any
l[iability to M. Phel ps of any nature or for any
reason or the violation of any |aw or regul ati on,
any such liability or violation being hereby
expressly denied, including, but not limted to,
any violation of or liability under any of the
statutes and clains referred to in Section 2.

Parties Benefited and Bound; Real Party in
Interest. This Agreenent is binding upon and
inures to the benefit of the Conpany and M.
Phel ps and their respective heirs, representa-
tives, successors, beneficiaries, and assigns.

M. Phel ps represents that he is the real party in
interest with respect to all clains released in
this Agreenent and that he has not assigned to any
ot her person any claimthat could be asserted

agai nst the Conpany.

* * * * * *



10.

11.

13.

A der Wirkers Benefit Protection Act. This
Agreenent is governed by the O der Wrkers Benefit
Protection Act. Under that Act, M. Phel ps has at
| east 21 days after being given this Agreenent
during which he may consi der whether or not to
sign this Agreenent. Further, in conpliance with
that Act, M. Phel ps has seven days follow ng his
signing of this Agreenent during which he may
revoke this Agreenent. Therefore, the “Effective
Date of this Agreenent” is defined as the eighth
day after the date M. Phel ps signs this Agreenent
for delivery to the Conpany, and this Agreenent
will not be effective or enforceable until such
Effective Date. However, the release in Section 2
does not apply to any rights or clains that may
arise after the date M. Phelps signs this
Agreenment. Further, if M. Phelps revokes this
Agreenent during the seven-day period referred to
above, the Conpany will not have any obligation to
hi m under this Agreenent.

Advice to Consult Legal Counsel. Since this
Agreenent includes a waiver of M. Phelps’ rights
to pursue recovery of damages agai nst the Conpany
under Title VII of the Gvil R ghts Act of 1964,
the Age Discrimnation in Enploynent Act, and the
other statutes and clains referred to in Section 2
and a release of any and all liability of the
Conpany to M. Phelps is based on all such
statutes and clains, M. Phelps is hereby advised
to consult an attorney before signing this
Agreenent, and, by signing the Agreenent,

acknow edges that he has done so.

Entire Agreenent. This Agreenent constitutes the
entire agreenent for the settlement of the matters
menti oned herein and supersedes all prior corre-
spondence, discussions, and understandi ngs for the
settlenment of such matters.

* * * * * *

Acknow edgnment. In signing this Agreenment, M.
Phel ps acknow edges and agrees:

a. That he has been given at |east 21 days to
read this Agreenent, to discuss the terns and
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conditions of the Agreenent with his attorney
and any ot her advisers of his choice, and to
consi der whether or not to sign the Agreenent;

b. That he has read this Agreenent and fully
understands the ternms and conditions of the
Agreenent, which are contractual and not a
nmere recital;

c. That he has not relied on any statenent or
representati on made by or on behalf of the
Conpany other than as set forth in this
Agreenent, but wholly upon his own judgnent,
belief, and know edge and the advice of any
advi sers of his choice; and

d. That he is voluntarily signing this Agreenent
with full knowl edge as to its neani ng and
consequences and accepting the consideration
to be provided under the Agreenent for the
pur pose of making a full and final conprom se,
adj ustnent, and settlenent of all the matters
ment i oned above.

Pursuant to the settlenent agreenent, Schneider paid $20, 000
(settlenment proceeds) to petitioner in 2001. Pursuant to that
agreenent, Schneider submtted to the Internal Revenue Service
Form 1099-M SC, M scel | aneous I nconme (Form 1099-M SC). That form
showed that Schnei der paid $20,000 to petitioner in 2001.°2

On May 1, 2002, petitioner electronically filed Form 1040,

U.S. Individual Incone Tax Return (petitioner’s 2001 return), for

2The Court takes judicial notice that the instructions for
Form 1099-M SC provide, inter alia, that the followng itens are
to be reported in that formas “Qther incone”: “Generally, * * *
any damages for nonphysical injuries or sickness, and any ot her
t axabl e danmages.” Those instructions further provide in perti-
nent part: “Generally, report all conpensatory damages for
nonphysi cal injuries or sickness, such as enploynent discrimna-
tion or defamation.”
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his taxable year 2001. Petitioner included Schedule C, Profit or
Loss From Business (petitioner’s 2001 Schedule C), as part of
that return. In that schedule, petitioner described his business
as “SETTLEMENT TITLE VI I ™.

In petitioner’s 2001 Schedule C, petitioner reported $20, 000
of other income and clainmed a $20, 000 deduction for other ex-
penses. Petitioner attached Form 8275, Disclosure Statenent, to
petitioner’s 2001 return with respect to that clainmed deduction.
That form stated:

THE TAXPAYER RECEI VED PERSONAL | NJURY DAMAGES FORM AN

EMPLOYMENT DI SCRI M NATI ON SUI T THAT WAS FI LED UNDER

TITLE VII OF THE CIVIL RIGHTS ACT THE SUM OF SAI D

SETTLEMENT ( 20, 000) WAS | NACCURATELY REPORTED BY THE

DEFENDANT AS NONEMPLOYEE COMPENSATI ON ON FORM 1099- M SC

ACCORDI NG TO CODE SEC 61, PAR 1624, COVPENSATI ON FOR

| NJURI ES, DAMAGES OR OTHER HARMS, UNDER THI S SECTI ON

ARE NON TAXABLE [Reproduced literally.]

On August 3, 2005, respondent issued to petitioner a notice
of deficiency (notice) with respect to petitioner’s taxable year
2001. In that notice, respondent determ ned that the settl enent
proceeds are includible as “Oher Incone” and are not excl udable

fromgross incone.® |In the notice, respondent al so determ ned

that petitioner is liable for the addition to tax under section

3I'n maki ng the determ nations with respect to the settlenent
proceeds, respondent concl uded that those proceeds are not
i ncludi ble as inconme froma trade or business and are not deduct -
i bl e under sec. 162(a).



6651(a)(1).*

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994).

In petitioner’s response to respondent’s notion (peti-
tioner’s response), petitioner advances what appear to be three
princi pal argunents in support of his position that the Court
shoul d deny that notion.®> W turn first to what we understand to
be petitioner’s argunent that the Court should deny respondent’s
noti on because respondent’s filing of that notion constitutes
fraud on the part of respondent and respondent’s representatives,
i ncl udi ng respondent’s counsel of record, and racial discrimna-

tion. In this regard, petitioner argues, inter alia, that

“Al'l section references are to the Internal Revenue Code in
effect for the year at issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

°I'n petitioner’s 2001 Schedule C, petitioner described his

busi ness as “SETTLEMENT TITLE VI1”. In that schedul e, petitioner
reported $20, 000 of other incone and claimed a $20, 000 deduction
for other expenses. |In the notice, respondent determ ned that

the settl enent proceeds are not includible as Schedule C incone
and are not deductible under sec. 162(a). Petitioner does not

di spute (1) that during 2001 he was not engaged in the trade or
busi ness shown in petitioner’s 2001 Schedule C, (2) that the
settl ement proceeds are not includible as Schedule C incone, and
(3) that he is not entitled to deduct those proceeds under sec.
162(a). Instead, petitioner argues that the settlenent proceeds
are excludable fromgross incone under sec. 104(a)(2).



respondent’s notion
cannot be used to circunvent the truth severely limt
one’s case and avoid genuine issued that are in dispute

that nay cause enornous enbarrassnment to the United
States Governnent in its Treatnent of Black Anmericans.

* * * * * * *

* * * in the instant case certain nenbers of the IRS

have been notoriously treacherous through their fraud

deceit m srepresentation om ssions of material facts,

i ndi gnation, and psychol ogi cal pressure of intimdation

* * * JReproduced literally.]

We reject petitioner’s argunent. Rule 121(a) provides that
“Either party may nove, with or wi thout supporting affidavits,
for a sunmary adjudication in the noving party’ s favor upon al
or any part of the legal issues in controversy.” Respondent
filed respondent’s notion in accordance wth that Rule.

We turn now to what we understand to be petitioner’s argu-
ment that the Court should deny respondent’s notion because the
settlenment agreenent is illegal. According to petitioner, the
settl ement agreenent

i s being challenged due to financial hardship, eno-

tional stress, psychological trauma and the fraud that

was perpetrated by Schneider National Carrier Inc and

the conplicity of the United States Government in their

refusal to enforce the enpl oynent | aws.

We reject petitioner’s argunent. The settl enent agreenent that
petitioner and Schnei der executed provided, inter alia, (1) that
petitioner had been given at |east 21 days to read that agreenent

and discuss its terns wwth his attorney and any other advisers of

his choice, (2) that he read that agreenent and fully understood
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its terns and conditions, and (3) that he voluntarily signed that
agreenent with full knowl edge as to its meani ng and consequences.

We turn finally to what we understand to be petitioner’s
argunent that the Court should deny respondent’s notion because a
trial is necessary to exam ne the settlenent agreenent in order
to determ ne whether the settl enment proceeds are excludabl e under
section 104(a)(2). Before addressing that argunent, we shall
summari ze certain principles applicable to our determ nation of
whet her the settlenent proceeds are excl udabl e under that sec-
tion.

Section 61(a) provides the follow ng sweeping definition of
the term“gross incone”: “Except as otherw se provided in this
subtitle, gross income neans all inconme from whatever source
derived”. Not only is section 61(a) broad in its scope, Comm s-

sioner v. Schleier, 515 U. S. 323, 328 (1995), exclusions from

gross incone nust be narrowly construed, id.

Section 104(a)(2) provides that gross incone does not
i ncl ude:

(2) the anpbunt of any damages (other than punitive

damages) received (whether by suit or agreenent and

whet her as | unp suns or as periodic paynents) on ac-

count of personal physical injuries or physical sick-

ness;

The regul ati ons under section 104(a)(2) provide in pertinent
part:

The term “damages received (whether by suit or agree-
ment)” nmeans an anount received (other than worknmen’s
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conpensation) through prosecution of a legal suit or
action based upon tort or tort type rights, or through
a settlenent agreenent entered into in lieu of such
prosecuti on.

Sec. 1.104-1(c), Incone Tax Regs.
The Suprene Court of the United States (Suprene Court)
summari zed the requirenments of section 104(a)(2) as foll ows:

In sum the plain |language of § 104(a)(2), the
text of the applicable regulation, and our decision in
Bur ke establish two i ndependent requirenments that a
t axpayer nust neet before a recovery may be excl uded
under 8§ 104(a)(2). First, the taxpayer nust denon-
strate that the underlying cause of action giving rise
to the recovery is “based upon tort or tort type
rights”; and second, the taxpayer nust show that the
damages were received “on account of personal injuries
or sickness.” * * *

Conmi ssi oner v. Schleier, supra at 336-337.

When the Suprene Court issued its opinion in Conm Ssioner V.

Schl eier, supra, section 104(a)(2), as in effect for the year at

issue in Schleier, required, inter alia, that, in order to be
excluded from gross inconme, an anount of damages had to be
received “on account of personal injuries or sickness”. After
the Supreme Court issued its opinion in Schleier, Congress
anended (1996 anendnent) section 104(a)(2), effective for anounts
recei ved after August 20, 1996, by adding the requirenent that,
in order to be excluded fromgross incone, any anmount received

must be on account of personal injuries that are physical or
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sickness that is physical.® Small Business Job Protection Act of
1996, Pub. L. 104-188, sec. 1605, 110 Stat. 1838-1839. The 1996
amendnent does not ot herw se change the requirenents of section

104(a)(2) or the analysis set forth in Conm ssioner v. Schleier,

supra; it inposes an additional requirenent in order for an
anount to qualify for exclusion fromgross inconme under that
section.

Wher e damages are received pursuant to a settlenent agree-
ment, such as is the case here, the nature of the claimthat was
the actual basis for settlenment controls whether such danages are

excl udabl e under section 104(a)(2). United States v. Burke, 504

U S 229, 237 (1992). The determ nation of the nature of the

claimis factual. Robi nson v. Comm ssioner, 102 T.C. 116, 126

(1994), affd. in part, revd. in part, and remanded on anot her

issue 70 F.3d 34 (5th Cr. 1995); Seay v. Conmm ssioner, 58 T.C

32, 37 (1972). Were there is a settlenent agreenent, that
determ nation is usually nmade by reference to it. See Knuckles

v. Comm ssioner, 349 F.2d 610, 613 (10th Cr. 1965), affg. T.C

Meno. 1964-33; Robinson v. Conm ssioner, supra at 126. If the

6Sec. 104(a) provides that enotional distress is not to be
treated as a physical injury or physical sickness for purposes of
sec. 104(a)(2), except for damages not in excess of the anmount

paid for nmedical care attributable to enptional distress. 1In
this connection, the legislative history of the 1996 anmendnent
states: “It is intended that the termenotional distress in-
cl udes synptons (e.g., insomia, headaches, stomach di sorders)
which may result from such enotional distress.” H Conf. Rept.

104-737, at 301 n.56 (1996), 1996-3 C B. 741, 1041 n.56.
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settl ement agreenent | acks express | anguage stating what the
anount paid pursuant to that agreenent was to settle, the intent

of the payor is critical to that determ nation. Knuckles v.

Conmi ssi oner, supra at 613; see al so Agar v. Conm ssioner, 290

F.2d 283, 284 (2d Cr. 1961), affg. per curiamT.C Meno. 1960-
21. Although the belief of the payee is relevant to that in-
quiry, the character of the settlenent paynent hinges ultimtely
on the dom nant reason of the payor in making the paynent. Agar

v. Conm ssioner, supra at 284; Fono v. Comm ssioner, 79 T.C. 680,

696 (1982), affd. w thout published opinion 749 F.2d 37 (9th Cr
1984). \Vhether the settlenent paynment is excludable from gross
i ncone under section 104(a)(2) depends on the nature and the
character of the claimasserted, and not upon the validity of

that claim See Bent v. Comm ssioner, 87 T.C 236, 244 (1986),

affd. 835 F.2d 67 (3d Gr. 1987); dynn v. Conm ssioner, 76 T.C
116, 119 (1981), affd. w thout published opinion 676 F.2d 682

(1st Cr. 1982); Seay v. Conm ssioner, supra at 37.

W& now address what we understand to be petitioner’s argu-
ment that the Court should deny respondent’s notion because a
trial is necessary. W reject petitioner’s argunent. [n order
to determ ne whether the settl enment proceeds are excludabl e under
section 104(a)(2), the Court nust, as petitioner acknow edges,

exam ne the settlenent agreenent. See Knuckles v. Conmm ssioner,

supra at 613. Exam nation of that agreenent resolves the issue
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presented under that section. W conclude that there is no
genui ne issue of material fact with respect to our determ nation
of whether the settlenent proceeds are excludabl e under section
104(a) (2).

W consi der now whet her the $20, 000 of settlenent proceeds
that petitioner received under the settlenent agreenent are
excl udabl e under section 104(a)(2).” The settlenent agreenent
provided in pertinent part:

the Conpany will pay M. Phel ps the sum of $20,000 as

non-wage damages recoverabl e under the FLSA [Fair Labor

St andards Act], ADEA [Age Discrimnation in Enploynent

Act] and Title VII [of the Gvil R ghts Act]. The

Conmpany will file a Form 1099 with the IRS and M.

Phel ps shall be responsible for paynent of any taxes

due or penalties, and related costs. * * *[8

The Fair Labor Standards Act of 1938 (FLSA), ch. 676, 52

Stat. 1060 (current version at 29 U S.C. secs. 201-219 (2000)),

I'n petitioner’s clains against Schneider that he filed
around Feb. 17, 2000, petitioner alleged that Schnei der engaged
in age discrimnation, racial discrimnation, and unl awf ul
retaliation (i.e., discrimnation against an individual who has
filed a claimalleging unlawful enploynent practices).

On Feb. 10, 1999, petitioner also filed a conmplaint with the
O fice of Federal Contract Conpliance Progranms in which he
al | eged that Schneider was a Federal contractor which engaged in
di scrimnatory work practices. That conplaint was di sm ssed on
the ground that Schneider was not a Federal contractor under 41
C.F.R sec. 60-1.40 (2007).

8Sec. 2 of the settlenent agreenment contained boil erplate
| anguage rel easing Schneider from*®“any and all liability” with
respect to, inter alia, any clainms that petitioner may have had
against it. W do not attribute any significance to that
boil erplate | anguage. See Ndirika v. Conm ssioner, T.C Meno.
2004- 250.
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addresses unpaid m ni nrum wages and unpai d overtinme conpensati on.
29 U.S.C. secs. 206 and 207. The relief available under the FLSA
for unpaid m ni mumwages is damages in the anount of those unpaid
wages and an additional equal anount as |iquidated danmages. 1d.
sec. 216(b). The relief avail able under the FLSA for unpaid
overtime conpensation is damages in the anount of that unpaid
conpensati on and an additional equal anount as |iquidated dam
ages. 1d.° Conpensation for personal injuries is not a form of
relief under the FLSA. 1°

The Age Discrimnation in Enploynent Act of 1967 (ADEA),
Pub. L. 90-202, 81 Stat. 602 (current version at 29 U S.C. secs.
621- 634 (2000)), addresses age discrimnation in enploynent.
29 U.S.C. sec. 623. The relief available under the ADEA is the
paynment of back wages and |i qui dated damages that are punitive in

nature. 1d. sec. 626(b); see al so Conm ssioner v. Schleier, 515

U S at 336. The Suprene Court held in Schleier that “recovery
under the ADEA is not one that is ‘based upon tort or tort type
rights.”” 1d. The Suprene Court further held in Schleier that
“liqui dated damages under the ADEA, |ike back wages under the
ADEA, are not received ‘on account of personal injury or sick-

ness.’” 1d. at 332.

°See al so Jacobs v. Commissioner, T.C. Meno. 2000-59, affd.
sub nom Connelly v. Conmm ssioner, 22 Fed. Appx. 967 (10th G
2001) .

10See Jacobs v. Conmi ssi oner, supra.
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Title VII of the CGvil R ghts Act of 1964 (title VII), Pub.
L. 88-352, 78 Stat. 253 (current version at 42 U S.C secs.
2000e- 2000e- 17 (2000)), addresses, inter alia, racial discrimna-
tion in enployment, 42 U S.C. secs. 2000e-2 and 2000e-3. The
relief available under title VII is injunctions, backpay, and
other equitable relief. 1d. sec. 2000e-5(g); see also United

States v. Burke, 504 U S. at 238. The Suprene Court held in

Burke that title VII does not redress a tort-type personal injury
wi thin the neaning of section 104(a)(2) and the applicable

regulations. United States v. Burke, supra at 241.

In 1991, Congress enacted the Cvil R ghts Act of 1991, Pub.
L. 102-166, sec. 102, 105 Stat. 1072-1074 (current version at 42
U S.C sec. 198la (2000)), which expanded the relief available in
the case of “intentional discrimnation” in enploynent. Under
the Gvil R ghts Act of 1991, a person who is a victimof “inten-
tional discrimnation * * * may recover conpensatory damages for
future pecuniary | osses, enotional pain, suffering, inconve-
ni ence, nmental angui sh, | oss of enjoynent of life, and other
nonpecuni ary |l osses”. 42 U S.C. sec. 198la(b)(3); see also

United States v. Burke, supra at 241 n.12. The Cvil R ghts Act

of 1991 provides that the term“intentional discrimnation” does
not include “an enploynent practice that is unlawful because of
its disparate inpact”. 42 U S.C. sec. 198la(a)(1l). In peti-

tioner’s clainms against Schneider, petitioner did not refer to
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any intentional discrimnation on the part of Schneider. In-
stead, in those clains, petitioner alleged that Schneider’s “pre-
enpl oynent screening procedures and inquiries as to a potenti al
enpl oyee’ s felony convictions have a discrimnatory inpact on
African- Ameri can nen”.

On the record before us, we find that the settlenment pro-
ceeds were not received on account of tort-like personal inju-
ries, let alone tort-Ilike personal physical injuries or physical
sickness. On that record, we further find that those proceeds
are not excludabl e under section 104(a)(2) from petitioner’s
gross incone for his taxable year 2001. On the record before us,
we shall grant respondent’s notion.

We have considered all of the contentions and argunments of
petitioner that are not discussed herein, and we find themto be

without nerit, irrelevant, and/or noot.

U'n petitioner’s response, petitioner argues that the
settl ement proceeds were received on account of “enotional
di stress, indignation and psychological trauma”. W reject that
argunent. In any event, we note that enotional distress gener-
ally is not to be treated as a physical injury or physical
si ckness for purposes of sec. 104(a)(2). See supra note 6.
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To reflect the foregoing and respondent’s concessi on,

An order granting respondent’s

notion and decision will be entered

for respondent as to the deficiency

and for petitioner as to the addi -

tion to tax under section

6651(a)(1).




