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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed.? The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year in issue.
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Respondent determ ned a deficiency of $9,934 in petitioners’
2001 Federal inconme tax. The issues are whether petitioner
Thomas L. Pias (petitioner) was in a trade or business of
ganbl ing and whether the parties had previously settled the case.
Petitioners resided in Racine, Wsconsin, when the petition in
this case was fil ed.

Backgr ound

The facts may be summarized as follows. After 28 years,
petitioner retired as an accountant with a | ocal autonobile
di stributorship in January 2001. Prior to that tinme, he had
ganbl ed occasionally at casinos. In August 2000, petitioner
received the followwng witten advice fromthe |ocal office of
the I nternal Revenue Servi ce:

A ganbler is engaged in a trade or business [of being a]

“professional ganbler” when the ganbling activity (1) is

pursued full time, in good faith, and with regularity, to

t he production of inconme for a livelihood, and (2) is not a

mer e hobby; resolution of this issue requires an exam nation

of the facts in each case.

Comm ssi oner of Internal Revenue v. G oetzinger

No. 85-1226

Suprene Court of The United States

Subsequent to his retirenment, petitioner began going to
casinos 2 or 3 tines a week. This shift in his behavior was
pronpted by what petitioner thought was a “lucky streak.” His
ganbl i ng consisted of playing video poker machines. Petitioner

returned to work in Septenber 2001.
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Petitioner was issued Forns W2G Certain Ganbling W nnings,
totaling $38,800 by the casinos that he frequented. On Schedul e
C, Profit or Loss From Business, attached to petitioners’ joint
2001 Federal incone tax return, petitioner reported this anount
as inconme and cl ai ned deductions for ganbling | osses of $68, 861, 2
tolls of $149, autonobile expenses of $421, and ot her expenses of
$1,157. Petitioner clainmed an overall |oss of $31,788 fromthe
trade or business of ganbling. In the notice of deficiency,
dated March 15, 2004, respondent allowed a deduction for ganbling
| osses of $38,800 on Schedule A, Item zed Deductions, and
di sal | oned t he bal ance of the deductions clainmed on Schedule C
The amount of the deficiency was $9,934. The notice was issued
fromthe Brookhaven Internal Revenue Service Center (referred to
herein as the Service Center), in Holtsville, New York.
Petitioners nmailed their petition to this Court on June 12, 2004.
By |letter dated June 1, 2004, the Service Center proposed a
revi sed deficiency of $5,681. Although the statenent disallows
ganbling | osses in excess of ganbling inconme, the proposed
changes in the incone and | osses do not relate to either the
figures on petitioner’s Schedule C or the statutory notice. The
| etter provides that petitioners nust sign and date the “total
agreenent statenent” and return it. The total agreenent

st at enent provi ded:

2 Figures are rounded to the nearest dollar.
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| consent to the i medi ate assessnent and col |l ecti on of any
increase in tax and penalties plus interest shown * * * |
understand that by signing this waiver, | won't be able to
contest these changes in the U S. Tax Court unless
additional tax is determined to be due for 2001.

Petitioners did not execute the “total agreenent statenent”;
an assessnment was made; and collection notices were sent to
petitioners. On Septenber 13, 2004, the assessnent was abated in
light of the filing of the petition in this Court.

Subsequent|ly, petitioner contacted the |ocal Appeals officer
handl i ng the case and expressed his agreenent to the deficiency
proposed in the June 1, 2004, letter. Petitioner was told that
hi s acceptance was not tinely. Nonetheless, petitioner paid the
revi sed deficiency of $5,681 which anmount was posted to
petitioners’ 2001 account as an “advance paynent of determ ned

deficiency”.

Di scussi on

Section 61(a) defines gross incone to nean all inconme from
what ever source derived. Ganbling wi nnings, whether reported or

not, are includable in gross incone. Paul v. Comm ssioner, T.C

Meno. 1992-582. 1In the case of an individual, section 62(a)
defines adjusted gross inconme as gross incone |less certain
deductions, including deductions attributable to a trade or
busi ness carried on by the taxpayer. Sec. 62(a)(1). |If
petitioner’s ganbling activity constituted a trade or business,

his ganbling | osses woul d be deductible fromgross incone in
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arriving at the adjusted gross incone on Schedule C. If
petitioner’s ganbling activity did not constitute a trade or
busi ness, his ganbling | osses woul d be deductible as an item zed
deduction in arriving at taxable incone on Schedule A Sec.
63(a). But, regardless whether or not the activity constituted a
trade or business, section 165(d) provides that “Losses from
wagering transactions shall be allowed only to the extent of the
gains fromsuch transactions.” See also sec. 1.165-10, Incone
Tax Regs. Petitioner does not dispute that section 165(d)
appl i es here.

Petitioner clains to be in the trade or business of
ganbling, and we are, therefore, faced with the question whet her
he is entitled to claimdeductions on Schedule C. In

Commi ssioner v. Goetzinger, 480 U S. 23, 35 (1987), the Suprene

Court held that “if one’s ganbling activity is pursued full tine,
in good faith, and with regularity, to the production of incone
for a livelihood, and is not a nere hobby, it is a trade or
business”. W are wlling to assune that petitioner did devote
many hours at the casinos playing video poker with sonme degree of
regularity. W are not satisfied, however, that petitioner

| ooked to this activity for a production of income for his
livelihood. Petitioner’s explanation for his activity was that
at the end of 2000 he “was in what | thought was a | ucky streak.”

This explanation rings nore of a pastinme or a hobby than of an
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activity for the production of inconme for a livelihood. To be
sure, the volune of the activity may have gotten out of hand, but
t he underlying purpose for the activity did not change.
Petitioner was not in a trade or business of ganbling.

Petitioner also contends that he settled this case pursuant
to the June 1, 2004, letter. |If we treat the letter as a
prepetition settlenent attenpt, the requirenents of sections 7121
and 7122 (settlenment agreenents) have not been satisfied. See

Dorner v. Commi ssioner, T.C Mno. 2004-167. If we treat the

letter as a postpetition offer of settlenent, that offer was
contingent on petitioners executing the total agreenent

statenent, and there is no evidence that they conplied with that
requirenent. In this regard, petitioner testified that he did
not know, until October 2004, that section 165(d) disallows
ganbling | osses that exceed ganbling incone and that he then told
the Appeals officer in Wsconsin that he “was going to agree to

t hat assessnment and pay the tax and the interest.” There can be
no question that petitioners had not previously accepted any
offer to settle. It seens nost |likely that petitioner was trying
to play both ends against the m ddle, and when he | earned of
section 165(d) he then attenpted to resuscitate the offer that
they had ignored. W do not find that the offer in the June 1
2004, letter, assumng it constituted a valid offer, was tinely

accept ed.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




