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ARMEN, Special Trial Judge: This case was heard pursuant to
t he provisions of sections 6330(d) and 7463(f)(2) of the Internal

Revenue Code in effect when the petition was filed.! The

1 Unl ess otherw se indicated, subsequent references to
sections other than secs. 6320 and 6330 are to the |nternal
Revenue Code of 1986 in effect for 1999 and 2001, the taxable
years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority.

This case arises froma petition filed in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determ nation) for the
taxabl e years 1999 and 2001 (years in issue). After the parties’
concessions concerning the amunts of earned incone credit (ElCQC
to which petitioner is entitled for the years in issue, the
i ssues for decision are:

(1) \Whether respondent abused his discretionin failing to
abate interest for the years in issue. W hold that he did not.

(2) \Wether petitioner is liable for additions to tax for
the years in issue. W hold that he is.

(3) \Whether respondent abused his discretionin failing to
consider an installnent agreenent. W hold that he did.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.

At the tinme that the petition was filed, petitioner resided
i n Burbank, California.

During the years in issue, petitioner was going through a

di vorce and paying child support.
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A. Petitioner’'s I ncone Tax Return for 1999

On Cctober 17, 2000, petitioner tinely filed a Form 1040,
U.S. Individual Income Tax Return, for the taxable year 1999.
Petitioner attached, inter alia, to the return a Schedul e C,
Profit or Loss From Business. On Schedule C, petitioner
identified his business name as “Al fonsos of Hollywod” and his
princi pal business or profession as “other |eather and allied
product nfg”. Petitioner reported net profit from his business
on Schedule C of $4,254. On the return, petitioner reported
adj usted gross inconme (Ad) of $3,953, zero taxable inconme, and
sel f-enpl oynment tax of $601. He also clainmed an EIC of $1, 590
and a refund of $989.

On May 28, 2002, petitioner filed an anended return for the
taxabl e year 1999. On the anended return, petitioner reported
AG of $29,487, taxable inconme of $14,887, self-enploynent tax of
$4,483, and total tax of $5,714. He also clainmed a child tax
credit of $1,000 and an EIC of $233. He did not remt paynent
with the anmended return

On the basis of petitioner’s 1999 anended return, respondent
assessed additional tax plus statutory interest and an addition

to tax for failure to tinely pay under section 6651(a)(2).?2

2 On Cct. 28 and Nov. 11, 2002, respondent partially abated
interest for reasons unexplained in the record.
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B. Petitioner’'s I ncone Tax Return for 2001

On May 20, 2002, petitioner tinely filed a Form 1040 for the
taxabl e year 2001. Petitioner attached, inter alia, to the
return a Schedule C on which he reported net profit fromhis
busi ness of $39,313. On the return, petitioner reported AG of
$37, 486, taxable income of $24,986, self-enploynment tax of
$5, 555, and total tax of $8,398. He also clainmed a child tax
credit of $1,200. He then reported an anmobunt owed of $8, 730,
whi ch included an estimated tax penalty of $332. Petitioner did
not remt paynment with the return, and he did not nmake any
estimated tax paynents for 2001.

On the basis of petitioner’s return, respondent assessed the
tax shown on the return plus statutory interest, an addition to
tax for failure to tinmely pay under section 6651(a)(2), and an
addition to tax for failure to pay estimted tax under section
6654(a) .

On Decenber 13, 2002, petitioner filed an anended return for
t he taxable year 2001. On the anended return, petitioner
reported A of $29,580, taxable inconme of $16, 330, self-
enpl oyment tax of $4,353, total tax of $5,302, and an estinated
tax penalty of $188. He also clained child tax credits of $1,500
and an EIC of $557. He did not remt paynent with the anended

return.
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Respondent accepted petitioner’s anmended return and abated
petitioner’s tax accordingly.

C. Final Notice O Intent To Levy

On January 21, 2003, respondent sent petitioner a Final
Notice O Intent To Levy And Notice OF Your Right To A Hearing
Wi th respect to petitioner’s outstanding tax liabilities for 1999
and 2001. See sec. 6330(a).

On February 19, 2003, petitioner tinely filed a Form 12153,
Request for a Collection Due Process Hearing (CDP hearing). On
the Form 12153, petitioner stated:

The IRS filed a Notice of Levy on 01/21/03, and

actually mailed it on 01/31/03. In the interim |

requested for nore tinme to file anmended returns for

1999, 2000 & 2001 because of errors.!®

On April 2, 2003, respondent’s collection office forwarded
the Form 12153 to respondent’s Appeals O fice. The Appeals
O fice received the case on April 7, 2003, and assigned the case
to Appeals Oficer Mchael M MDonnell on June 26, 2003.

On July 24, 2003, the Appeals officer sent petitioner a
| etter acknow edging that the Appeals O fice had received
petitioner’s case and informng petitioner that the Appeals

of ficer would be “unable to work your case for 90 to 120 day

[sic].”

3 W note that only taxable years 1999 and 2001 are in
i ssue in the present case.
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The Appeals officer sent petitioner a |letter dated June 29,
2004, scheduling a hearing for July 12, 2004. The letter further
directed petitioner to file his 2002 tax return and to provide
proof of estimated tax paynents for the taxable years 2002, 2003,
and 2004. On July 12, 2004, the Appeals officer received the
June 29, 2004 letter, which was returned to hi m marked “not
del i verabl e as addressed, unable to forward”.

On that sane day, the Appeals officer tel ephoned petitioner
at which tinme petitioner expressed an interest in an install nent
agreenent. The Appeals officer directed petitioner to (1) file
petitioner’s 2002 and 2003 returns by July 28, 2004; (2) make
estimated tax paynents for 2004; and (3) conplete Form 433-A,

Coll ection Information Statenent for Wage Earners and Sel f -

Enpl oyed Individuals. The Appeals officer then schedul ed anot her
hearing for July 21, 2004. On July 13, 2004, the Appeals officer
sent petitioner a letter docunenting the terns established in

t heir conversation

On July 14, 2004, petitioner tel ephoned the Appeals officer
to reschedul e the hearing for July 16, 2004.

D. Petitioner’'s CDP Hearing

On July 16, 2004, petitioner attended a hearing with the
Appeal s officer. At the hearing, petitioner again expressed an

interest in entering into an installnment agreenent. He requested
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additional tinme to pay estimated tax paynents for 2004 and to
conpl ete Form 433- A by August 4, 2004.

On July 29, 2004, petitioner submtted to the Appeals
of ficer a conpleted Form 433-A and petitioner’s returns for the
t axabl e years 2002 and 2003. Form 433-A reported nonthly incone
of $1,800 and total living expenses of $1,674. The Form433-Ain
the record al so contained the Appeals officer’s handwitten
notations indicating total income of $2,199 and total |iving
expenses of $2,024.4 The Appeals officer indicated in his notes
t hat Form 433- A showed that petitioner “had very little ability
to make install nent paynments”. Petitioner did not nmake estinmated
tax paynments by August 4, 2004, but the Appeals officer extended
the deadline for the paynments until August 9, 2004.

On July 30, 2004, the Appeals officer sent petitioner a
| etter acknow edgi ng recei pt of Form 433-A and petitioner’s 2002
and 2003 returns and directing petitioner to submt proof by
August 16, 2004, that petitioner’s 2004 estimted tax paynents
were current.

On August 9, 2004, petitioner informed the Appeals officer
that he could pay only one-half of the 2004 estinmted tax
paynments with the bal ance payabl e in Septenber 2004. On August

12, 2004, petitioner sent the Appeals officer a letter enclosing

4 The Appeals officer calculated total incone by dividing
the net profit reported in petitioner’s 2003 return by 12, and he
i ncreased living expenses by $350 for estinmated tax paynents.
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a check of $1,075 for one-half of petitioner’s 2004 estinmated tax
paynments. The letter further indicated that petitioner would pay
the balance in full on or before Septenber 16, 2004.

On Septenber 29, 2004, petitioner sent the Appeals officer a
letter stating, inter alia, that he would be mailing the bal ance
due for his 2004 estimated tax paynent on Cctober 4, 2004.

On Cctober 4, 2004, petitioner sent the Appeals officer a
letter enclosing a check of $1,074 for the remaini ng bal ance of
petitioner’s 2004 estimated tax paynents.

By Cctober 15, 2004, petitioner was in conpliance with his
tax obligations sufficient for consideration of a collection
alternative such as an installnment agreenent. The Appeal s
of ficer determ ned, however, that there was an incone discrepancy
of $175 between Form 433-A and petitioner’s 2003 return. The
Appeal s officer requested petitioner to submt additional
financial information by Novenber 4, 2004. On Novenber 5, 2004,
petitioner requested additional tine. At a tine not disclosed in
the record, petitioner submtted bank and expense statenents,
busi ness and rent invoices, and utility invoices. On Novenber
16, 2004, the Appeals officer closed petitioner’s case because
petitioner failed to provide the requested information by the

deadl i ne.



E. Notice of Determ nation

On January 19, 2005, respondent’s Appeals Ofice issued to
petitioner a notice of determ nation with respect to petitioner’s
outstanding liabilities for the years in issue. 1In the notice of
determ nation, respondent sustained the proposed | evy because
petitioner “failed to provide financial information requested.”
F. Petition

On February 17, 2005, petitioner filed with the Court a
petition under section 6330(d) disputing respondent’s
determ nation. Paragraph 4 of the petition states:

| am petitioning the US Tax Court for relief of al

accrued interest for 12/1999 & 12/2001 tax periods. On

02/13/03, | submtted a “Request For A Collection Due

Process Hearing” Form 12153, for 12/1999, 12/2000, &

12/ 2001 tax periods. | did not hear fromthe IRS

appeals office until 07/04, 17 nonths fromthe tine |

first filed Form 12153. As a result of this unfair

del ay, the I RS appeals office caused the RS to accrued

[sic] additional interest on ny 12/1999 & 12/2001 tax

returns. Finally, the IRS appeals office m smanaged ny

col l ection due process.

Di scussi on

Section 6330 generally provides that the Conm ssioner cannot
proceed with the collection by |evy on a taxpayer’s property
until the taxpayer has been given notice of, and the opportunity
for, an admnistrative review of the matter (in the formof an
Appeals Ofice hearing) and, if dissatisfied, with judicial

review of the adm nistrative determ nati on. See Davi s V.
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Comm ssioner, 115 T.C. 35, 37 (2000); Goza v. Comm ssioner, 114

T.C. 176, 179 (2000).

Section 6330(c) prescribes the matters that the taxpayer may
raise at an Appeals Ofice hearing. In sum section
6330(c)(2)(A) provides that the taxpayer may rai se collection
i ssues such as spousal defenses, the appropriateness of the
Conmi ssioner’s intended collection action, and alternative nmeans
of collection. Section 6330(c)(2)(B) further provides that the
taxpayer may chal | enge the exi stence and anmount of the underlying
tax liability if the taxpayer did not receive a notice of
deficiency for the tax in question or did not otherw se have an
earlier opportunity to dispute the tax liability. See Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Conm ssioner,

supra at 180-181; see al so Magana v. Conmi ssioner, 118 T.C. 488,

492 (2002); Woten v. Comm ssioner, T.C Mnp. 2003-113. Section

6330(d) provides for judicial review of the admnistrative
determ nation in the Tax Court or a Federal District Court, as
may be appropriate.

It is well settled that where the validity of the underlying
tax liability is properly at issue in a collection review
proceedi ng, the Court will review the matter de novo. Goza V.

Conm ssi oner, supra at 181-182. Were the validity of the

underlying tax liability, however, is not properly at issue, the
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Court wll review the Conmm ssioner’s adm nistrative determ nation
for abuse of discretion. 1d.

In review ng for abuse of discretion, we generally consider
“only argunents, issues, and other matter that were raised at the
col l ection hearing or otherw se brought to the attention of the

Appeals Ofice.” Mgana v. Conmm ssioner, supra at 493; Mller v.

Comm ssioner, 115 T.C 582, 589 n.2 (2000), affd. per curiam?21

Fed. Appx. 160 (4th Cr. 2001); Sego v. Conm ssioner, supra at

612.

A. | nt er est Abat enent

|f, as part of the CDP hearing, a taxpayer nakes a request
for abatenent of interest, the Court has jurisdiction over the
request for abatenent of interest that is the subject of the

Conmi ssioner’s collection activities. Katz v. Conm ssioner, 115

T.C. 329, 340-341 (2000).

Clearly, petitioner raised the issue of interest abatenent
in the petition. Respondent contends, however, that petitioner
did not raise interest abatenent at the CDP hearing. Petitioner,
on the other hand, contends that he did. Therefore, we nust
first decide whether petitioner properly raised interest
abat enent at his CDP heari ng.

Petitioner testified at trial that he discussed interest
abatenent with the Appeals officer. The Appeals officer,

however, testified that there was no di scussion at the CDP



- 12 -
hearing relating to interest abatenent. Moreover, there is no
reference in the notice of determ nation that petitioner
requested interest abatement. Qher than his own testinony, the
record does not establish that petitioner raised interest
abatenent in his CDP hearing such that it would be subject to
reviewin this collection proceeding. See Magana v.

Conmi ssioner, supra; MIller v. Conm ssioner, supra; see also sec.

301.6330-1(f)(2), Q%A-F5, Proced. & Adm n. Regs.

I n any event, assum ng arguendo that the record established
that petitioner raised interest abatenent at the CDP hearing,
that we have jurisdiction under section 6404 to consi der

petitioner’s request for interest abatenent, see Washi ngton v.

Comm ssioner, 120 T.C 114, 123-124 (2003); Katz v. Conm Ssioner,

supra at 340-341, and that respondent’s workload priorities may
have constituted a nmanagerial act, see sec. 301.6404-2(b) (1),
Proced. & Admin. Regs.,® we conclude that petitioner failed to
establish that respondent abused his discretion in failing to
abate interest under section 6404.

Essentially, petitioner failed to denonstrate that he woul d
have (or could have) paid his tax liabilities if the Appeals

of fi cer had begun working on petitioner’s case as early as

5 W note that Form 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters, shows that respondent
abated interest for 1999 on Oct. 28 and Nov. 11, 2002, for
reasons unexpl ained in the record.
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February 13, 2003 (the date of Form 12153), or July 24, 2003 (the
date of the Appeals officer’'s letter informng petitioner that
the Appeals officer could not work on petitioner’s case for 90 to
120 days). |Indeed, petitioner candidly admtted at trial that he
did not have the financial resources to pay his outstanding
liabilities at the tinme he filed his returns and at all rel evant
times throughout this collection action. It is well settled that
if, notwi thstanding respondent’s error or dilatory act or
om ssion, no earlier paynent woul d have been nmade, then no

abatenent is called for. Wight v. Conm ssioner, T.C. Mno.

2004-69, affd. 125 Fed. Appx. 547 (5th G r. 2005); see Hawksl ey

v. Comm ssioner, T.C Meno. 2000-354. Accordingly, we concl ude

t hat respondent did not abuse his discretion in failing to abate
i nterest.

B. Additions to Tax

The i ncone tax assessnments agai nst petitioner include
additions to tax under section 6651(a)(2) for the years in issue
and section 6654(a) for 2001. At trial, petitioner contested his
ltability for the additions to tax. This issue was not raised in
the petition, see Rule 331(b)(4); however, respondent did not
object. W therefore regard this issue as having been tried by
consent as if it had been raised in the petition. See Rule

41(b).



- 14 -

Petitioner did not receive a notice of deficiency and did
not ot herw se have an opportunity to dispute the additions to tax
relating to his incone tax liabilities; therefore, he can
chal | enge them during the section 6330 proceedi ng. Sec.

6330(c)(2)(B); Katz v. Conm ssioner, supra at 339. W review de

novo respondent’s determ nation with respect to these additions

to tax.® See Goza v. Conmissioner, 114 T.C at 181-182.

We first address the addition to tax under section
6651(a)(2). Section 6651(a)(2) inposes an addition to tax for
failure to pay tax shown on a return on or before the paynent due
date. The addition to tax is one-half percent of the anount
shown as tax on a return for each nonth or fraction thereof
during which the failure to pay continues, not exceeding 25
percent in the aggregate. Sec. 6651(a)(2). The addition to tax
under section 6651(a)(2) does not apply, however, if the failure
is due to reasonabl e cause and not due to willful neglect. Sec.

301.6651-1(c)(1), Proced. & Adm n. Regs.; see United States v.

Boyl e, 469 U S. 241, 245 (1985); Jackson v. Comm ssioner, 864

6 Respondent has the burden of production with respect to
additions to tax. Sec. 7491(c); see Swain v. Conm ssioner, 118
T.C. 358, 363 (2002); see also Hi gbee v. Conm ssioner, 116 T.C
438, 446 (2001). Respondent, however, does not have the burden
to introduce evidence regardi ng reasonabl e cause or substanti al
authority. Higbee v. Conmm ssioner, supra at 446-447. On the
basis of the record, we are satisfied that respondent has net his
burden of production.
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F.2d 1521, 1527 (10th Cr. 1989), affg. 86 T.C 492 (1986);
Crocker v. Comm ssioner, 92 T.C. 899, 912 (1989).

Petitioner may denonstrate reasonabl e cause for | ate paynent
by show ng that he exercised ordinary busi ness care and prudence
in providing for paynent of his tax liability and was
neverthel ess either unable to pay the tax or would suffer an
undue hardship if he paid the tax by the due date. Sec.

301.6651-1(c), Proced. & Adm n. Regs.; see United States v.

Boyl e, supra at 246. To constitute “undue hardship”, the

hardshi p must be nore than an i nconveni ence to the taxpayer, and
it nmust appear that substantial financial |oss would result to

t he taxpayer from maki ng paynent by the due date. Sec. 1.6161-
1(b), Income Tax Regs. “WIIful neglect” is defined as a
“conscious, intentional failure or reckless indifference.”

United States v. Boyle, supra at 245.

At the tinme that petitioner filed his returns, he failed to
remt the anount shown as tax. Petitioner contends that he did
not remt paynment for the years in issue because of financial
hardshi p due to his personal expenses related to his divorce and
child support paynents and his business expenses. Specifically,
petitioner argues that he had substantial |legal bills and that
hi s busi ness was struggling. Although we are m ndful that his
personal and busi ness circunstances constrai ned his financial

resources, petitioner has nevertheless failed to establish that
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he woul d have suffered substantial loss if he had paid his taxes
by the due date. W al so observe that adverse econom c

condi tions do not necessarily constitute reasonabl e cause because
al nost every nonwillful failure to pay taxes is the result of

financial difficulties. See Wlfe v. United States, 612 F. Supp.

605, 607-608 (D. Mont. 1985), affd. on other grounds 798 F.2d
1241 (9th Gr. 1986).

We therefore conclude that petitioner failed to denonstrate
that his failure to tinely pay tax shown on his returns was due
to reasonabl e cause and not willful neglect. See sec. 301.6651-
1(c), Proced. & Adm n. Regs.; sec. 1.6161-1(b), Inconme Tax Regs.
Accordingly, petitioner is liable for the additions to tax under
section 6651(a)(2) for the years in issue.

We next address the addition to tax under section 6654 for
t he taxabl e year 2001. Section 6654(a) inposes an addition to
tax for failure to make tinely estinmated i ncone tax paynents.
Section 6654(e) contains several conputational exceptions to
application of the addition to tax. As relevant herein, there is
no addition to tax under section 6654(a) if the tax shown on the
return is less than $1, 000, sec. 6654(e)(1), or the taxpayer did
not have any liability for tax for the precedi ng taxable year,
sec. 6654(e)(2).

Petitioner bears the burden of proving that he paid

estimated tax or that any of the exceptions excuse himfrom
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paying estimated tax. See Rule 142(a); Higbee v. Conm ssioner,

116 T.C. 438, 446 (2001). The addition to tax for failure to pay
estimated tax i s mandatory, unless petitioner can show that he

qualifies for one of the exceptions. Gosshandler v.

Comm ssioner, 75 T.C. 1, 20-21 (1980) (citing Estate of Ruben v.

Comm ssioner, 33 T.C. 1071, 1072 (1960)).

Petitioner did not pay estimated tax for the taxable year
2001. Moreover, petitioner failed to showthat his failure to
tinely pay estimated tax qualifies for one of the exceptions
under section 6654(e). See Rule 142(a). Accordingly, petitioner
is liable for the addition to tax under section 6654(a) for 200L1.

C. | nstal | mrent Agr eenent

Petitioner contends that respondent abused his discretion by
m smanagi ng his “col |l ection due process”. Respondent, on the
ot her hand, contends that there was no abuse of discretion
because petitioner failed to provide the necessary information
for an install nent agreenent, such as a nonthly paynment anount
and pertinent financial information.

W review this matter for abuse of discretion. See Oumyv.

Comm ssioner, 123 T.C. 1, 12-13 (2004), affd. 412 F.3d 819 (7th

Cr. 2005). An abuse of discretion occurs when respondent takes
action that is arbitrary or capricious, |acks sound basis in |aw,
or is not justifiable in light of the facts and circunstances.

Mai |l man v. Comm ssioner, 91 T.C 1079, 1084 (1988).
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As rel evant herein, section 6159 authorizes the Conm ssi oner
to enter into an installnment agreenment with taxpayers to satisfy
their tax liabilities if the Conm ssioner determ nes that such
agreenents will facilitate the collection of the liability.’
Sections 301.6159-1, 301.6320-1, and 301.6330-1, Proced. & Adm n.
Regs., together with the Internal Revenue Manual (I RM, provide
the procedures for determ ning whether an installnent agreenent
will facilitate collection of the liability. See, e.g., Oumuv.

Commi ssi oner, supra at 13 (uphol di ng Comm ssioner’s determ nation

because the taxpayers failed to tinely provide requested
information regarding their current financial condition in
accordance with I RM gui delines); see also 2 Adm nistration,

| nternal Revenue Manual (CCH), pt. 5.19.1.5.4.1, (July 1, 2002).
For an installnment agreenent to be approved, a taxpayer nust be

in conpliance with all filing requirements. Internal Revenue

Manual (CCH) pt. 5.14.1.4.1(5) (July 1, 2002); see Rodriguez v.

Comm ssioner, T.C Menp. 2003-153 (a determi nation that a

taxpayer is not entitled to a collection alternative such as an
of fer-in-conprom se does not constitute an abuse of discretion if
t he taxpayer was not currently in conpliance with Federal tax

| aws) .

7 Sec. 6159(c), an exception not herein presented, requires
the Comm ssioner to enter into an install nent agreenent in
certain circunstances (generally involving tax liabilities of
| ess than $10, 000).
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Throughout the CDP hearing, petitioner clearly expressed an
interest in a collection alternative such as an install nent
agreenent. The Appeals officer testified that he first had to
ensure that petitioner was in current conpliance with
petitioner’s tax obligations before he could consider a
collection alternative such as an offer-in-conprom se or an
install nent agreenent. He further required petitioner to submt
Form 433-A in order to consider collection alternatives.

Pursuant to the Appeals officer’s directives, petitioner
submtted a conpleted Form 433-A and becane conpliant with his
tax obligations by Cctober 15, 2004.

Thereafter, the Appeals officer determ ned that there was an
i ncone di screpancy of $175 between information reported on
petitioner’s 2003 return and Form 433-A. To clarify this
di screpancy, the Appeals officer requested petitioner to submt
additional financial information, such as business receipt and
expense information, by Novenber 4, 2004. At a tinme not
disclosed in the record, petitioner submtted several docunents,

i ncl udi ng bank and expense statenents, business and rent
invoices, and utility bills. The Appeals officer closed the case
on Novenber 16, 2004.

The Appeals officer determ ned that he could not consider an

instal |l ment agreenent largely on the basis that he did not have

the required financial information to reconcile the $175 incone
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di screpancy between Form 433-A and petitioner’s 2003 return.?®
The record, however, does not reveal the basis for this finding.
At trial, the Appeals officer could not identify what specific
docunent he was seeking to reconcile the $175 di screpancy, but he
acknow edged that petitioner submtted several personal and
busi ness financial docunents. The Appeals officer testified, in
rel evant part, that he was

trying to seek current business receipt information and

current business expense information to determ ne the

actual net inconme that he [petitioner] was receiving so

that | could determ ne, you know, conpare it with the

expenses, actually verify the expenses and then verify

the current income to determne if there could be an

i nstal |l ment agreenent and what that anount would be, if

there coul d be.

We find the $175 incone discrepancy to be de minims in
anount. Furthernore, we are not persuaded that the Appeals
of ficer may not have received the “financial information
requested” that was necessary to reconcile the $175 anount,
especially in light of the fact that at trial he was unable to
speci fy what docunment he was seeking. At the very least, the
record denonstrates that, notw thstanding the de m nims anount,

petitioner had conplied with the Appeals officer’s directives

sufficient for the Appeals officer to nake a financial analysis

8 W note, in contrast, that on July 29, 2004, the Appeals
officer indicated in his notes that Form 433-A showed t hat
petitioner had “very little ability to nmake install nent
paynments.”
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of petitioner’s nonthly income and expenses and ability to pay in
considering an appropriate collection alternative.

We found petitioner to be a conscientious taxpayer trying to
fulfill his Federal incone tax obligations, and, in |ight of the
facts and circunstances of this case, respondent’s failure to
fully consider an installment agreenent or other collection
alternative was not justifiable. Accordingly, we hold that it
was an abuse of discretion to issue the notice of determ nation
under these circunstances.

We shall remand this matter to the Appeals Ofice for the
sol e purpose of considering an install nent agreenent or other
collection alternative. Petitioner may not further chall enge
respondent’s determ nation not to abate interest or the
i nposition of the additions to tax under sections 6651(a)(2) and
6654(a) or raise any new or additional issues beyond offering a
collection alternative.

Concl usi on

We have considered all of the other argunents nade by the
parties, and, to the extent that we have not specifically

addressed them we conclude that they are without nerit.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To give effect to the foregoing,

An appropriate order wll

be i ssued.



