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P's duly assessed inconme taxes for 1991, 1992, and
1993 were still unpaid in 2008. The IRS filed a notice
of Federal tax lien and gave P notice of the filing and
of his right to a collection due process (CDP) hearing
before Rs Ofice of Appeals (Appeals) under |I.R C
sec. 6320(b). P requested a hearing. Appeals
schedul ed a hearing and asked P to submt financi al
informati on on Form 433-A, “Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed
I ndi vidual s”. P s representative requested that P's
ltability be classified as “currently not collectible”
because of financial hardship, that the hearing take
place in P's honme because P is disabled, and that P be
excused fromsubmtting Form 433- A because of his
hardshi p. Appeals offered to conduct the hearing by
t el ephone or correspondence and repeated the request
for Form 433-A. P did not provide the requested
i nformati on, and Appeal s issued a notice of
determ nation sustaining the filing of the notice of
lien. P appealed to this Court pursuant to |I.R C. sec.
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6330(d) (1) and filed a notion for summary judgnent. R
filed a cross-notion.

Hel d: Appeals did not abuse its discretion in
declining to conduct a face-to-face hearing in P's
hone.

Hel d, further, the Paperwork Reduction Act of
1995, 44 U.S.C. ch. 35 (2006), does not apply to CDP
heari ngs; and Appeals did not abuse its discretion in
requiring P s financial information on Form 433-A

Anthony M Bentley, for petitioner.

Mm M Wng, for respondent.

VEMORANDUM OPI NI ON

GUSTAFSON, Judge: This case is an appeal by petitioner
Charles Pitts, pursuant to section 6330(d)(1),! asking this Court
to review the notice of determ nation issued by the Interna
Revenue Service (IRS) sustaining the filing of a notice of
Federal tax lien to collect M. Pitts's unpaid Federal incone tax
for tax years 1991, 1992, and 1993. The case is currently before
the Court on the parties’ cross-notions for summary judgnent.

For the reasons explained below, we will deny petitioner’s notion

and grant respondent’s notion.

!Except as otherwi se noted, all section references are to
the Internal Revenue Code (26 U S.C ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

The follow ng facts are based on Forns 4340, “Certificate of
Assessnents, Paynents, and Qther Specified Matters”, for
M. Pitts’s taxable years at issue; on the undi sputed docunents
submtted in support of the parties’ cross-notions; and on court
records of which we take judicial notice. M. Pitts did not
rai se any genuine issue as to these facts.

M. Pitts's non-paynent of his taxes

M. Pitts filed no tax returns for the years 1991, 1992, and
1993. He has still not paid his incone tax liabilities for those
years, the collection of which is now the subject of this
l[itigation. |In Septenber 1999 the IRS prepared substitutes for
return and thereafter sent M. Pitts a statutory notice of
deficiency pursuant to section 6212(a), determ ning deficiencies
and additions to tax for those years. M. Pitts challenged that
determ nation by filing a petition in the Tax Court in

March 2000, commencing Pitts v. Comm ssioner, docket No. 3187-00.

That case was concl uded when M. Pitts agreed to the entry of a
stipul at ed deci sion on February 9, 2001; and on August 6, 2001,
the I RS assessed against M. Pitts the follow ng anbunts of tax
and additions to tax pursuant to that decision, as well as

i nterest thereon, totaling about $68, 000:°2

2As of Septenber 3, 2009--the latest date for which the
record gives M. Pitts's balance due--he still owed $67,772. 30
(continued. . .)
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Additions to Tax

Year Tax Sec. 6651(a)(1) Sec. 6654 | nt er est
1991 $9, 463 $2, 365. 75 $540. 80 $12, 878. 82
1992 9,782 2,445. 50 426. 66 11, 480. 56
1993 8,098 2,024.50 339.30 8,177.41

Tot al 27, 343 6, 835. 75 1, 306. 76 32,536.79

In February 2003 M. Pitts filed a petition in the U S.
Bankruptcy Court for the Southern District of New York,

commencing In re Pitts, No. 03-11021. That filing had the effect

of staying IRS collection of his liabilities, pursuant to

11 U.S.C. sec. 362(a) (2000). The IRS filed a proof of claimin
that proceeding that asserted M. Pitts’ s liability for his 1991
to 1993 taxes; M. Pitts objected to the proof of claim and the
bankruptcy court overruled the objection. W take judicial
notice of the records of the bankruptcy court, which show that
M. Pitts’s bankruptcy case was cl osed in August 2008.

The IRS's notice of lien

On Cctober 21, 2008, the IRS sent to M. Pitts a
Letter 3172, “Notice of Federal Tax Lien Filing and Your Right to
a Hearing Under IRC 6320.” The letter stated that the I RS had
filed a notice of lien against M. Pitts with respect to his

unpaid tax liabilities for 1991, 1992, and 1993, and that he had

2(...continued)
for the three years. This bal ance appears not to include the
ei ght years’ worth of additional interest that had accrued since
August 2001 but had not yet been assessed.
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a right to request a so-called collection due process (CDP)
hearing before the RS Ofice of Appeals.

Initial attenpt to schedul e the CDP heari ng

Through his counsel, Anthony M Bentley, M. Pitts tinely
submtted to the RS a Form 12153, “Request for a Coll ection Due
Process or Equivalent Hearing”. M. Pitts’s Form 12153 di d not
indicate what relief or collection alternative he desired, but
t he phrase “Bankruptcy D scharge” was witten on the form

In response to M. Pitts’s request, a Settlenent Officer® in
the IRS Ofice of Appeals sent himand M. Bentley a letter dated
Decenber 30, 2008, which stated that M. Pitts’s CDP hearing had
been schedul ed to be conducted as a tel ephone conference call on
January 29, 2009. The letter stated, “For nme to consider
alternative collection nethods * * *, you nust provide any itens
listed below, which included a “conpleted Collection Information
Statenent (Form 433-A * * *)”_ A blank Form 433-A, “Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi vi dual s”, for M. Pitts to fill out was attached to the

letter.

3Section 6330(b)(3) provides that the CDP hearing shall be
held before “an officer or enployee” of the Ofice of Appeals.
Thereafter, the statute refers to this officer or enployee as the
“appeal s officer”. See sec. 6330(c)(1), (3). In the IRS Ofice
of Appeals, hearings are held before persons with the title
Appeal s Oficer and Settlenment O ficer. See Reynolds v.
Commi ssioner, T.C Menp. 2006-192. 1In this instance, the
“of ficer or enployee” who conducted the hearing had the title
Settlenment O ficer.
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M. Bentley replied by a letter that the IRS received on
January 14, 2009, which stated:

| aminstructed by ny client that the conference
woul d be preferred to be held face-to-face at his
home/ busi ness address, (the address to which you direct
his correspondence) with ne in attendance as well as
t he taxpayer, on 2/24/09 at 1530 hours, or at such
| ater date that may be nutually convenient.

The taxpayer requests that the Treasury Depart nent
extend reasonabl e accommodation to hi munder the ADA in
meeting as indicated above, due to his disability which
makes hi messentially honebound. He suffers from
inter alia, acute COPD [chronic obstructive pul nonary
di sease], his only incone is Social Security (due to
his recent layoff[)], and his nedical bills already
anount to nore than he can afford, to the extent they
are over and above his Medicare benefits.

Hi s principal issue he wishes to discuss with you
concerns the suspension of collection due to hardship
because of the above factors.

Al though M. Bentley never submtted to the IRS (or to the Court)
substantiation of M. Pitts's nedical condition, we assune for

pur poses of summary judgnent that M. Pitts does suffer from COPD
and that he is “essentially honebound”. W also assune (as

M. Bentley stated at the hearing held January 11, 2010) t hat

M. Pitts lives in a fifth-floor wal k-up apartnent and that he is
a “hoarder”--i.e., “[s]onmeone who has tons and tons of paper and

a variety of other things around that represent all of his

possessi ons”.
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Second attenpt to schedul e the CDP heari ng

Wen the Settlenent O ficer received M. Bentley's letter,
she attenpted to phone himand left hima voice nmail nessage
asking himto “conprom se on a date and tinme” and offering to
hold a face-to-face conference at 290 Broadway, which was the
O fice of Appeals location nearest to M. Pitts’ s hone.

M. Bentley responded to the voice mail with a letter dated
January 16, 2009, which stated:

It woul d appear that ny letter to you received in
your office on January 14, 2009 has | acked clarity; it
requests the Departnent of the Treasury to render
reasonabl e accommodation to ny client in having a face-
to face conference at his hone due to his disability
whi ch makes hi m substantially honmebound.

My letter also requests a date specific for that
nmeeting as the date chosen by you, in the words of your
letter, “is not convenient” either to ny client nor to
me, due to scheduling conflicts previously arranged,
and we have offered you, in ny letter, any date post
2/ 24/ 09 shoul d that date be inconvenient.

| have encl osed an edited version of ny original

letter with enphasis on those terns which constitute

requests under the Anericans with Disabilities Act for

“reasonabl e accommodati on” which your voice mai

message appears to be refusing, and would ask you to

clarify your position.

The Settlenment O ficer again |left a voice mail nessage for
M. Bentley, explaining that the Ofice of Appeals does not
conduct CDP hearings at taxpayers’ hones and that the CDP hearing
coul d be held by correspondence or by tel ephone. She asked that
M. Pitts choose the manner of hearing he would prefer and

propose a date and tine.
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Deci sion to conduct the CDP hearing by correspondence

M. Bentley replied by a letter dated January 18, 2009:

| wite responsive to your voice mail nessage of
January 16, 2009, which | found to be polite,
i nformative and hel pful.

As a result of the information that you relayed in
your nessage, it seens that the only effective course
of action remaining to ny client in view of his
disability would be to seek “hardship” relief in the
formof, initially, a tenporary suspension of
collection activity.

Wul d you pl ease be so kind as to informne, or
provide nme by mail, what steps need be taken by the
t axpayer to invoke this process?

| must advise that as | will be involved in a
series of nedical procedures over the next weeks as
treatnment for recently diagnosed stage three kidney
disease, | will be unable to tel ephone you as requested
in your |last voice mail nessage during normal business
hours, but | will be able to proceed by correspondence,
whi ch choice is also selected and approved by ny client
for the balance of the Appeals process. [Enphasis
added. ]

Second request for Form 433-A

On January 21, 2009, the Settlenent Oficer left a voice
mai | nessage for M. Bentley, explaining that in order to seek
suspensi on of collection due to hardship, M. Pitts would need to
fill out the Form 433-A that had been enclosed with the
Settlement Oficer’'s letter of Decenmber 30, 2008. She asked t hat
the formbe filled out and returned by January 29, 2009, so that
she could review the formand then di scuss the case with

M. Bentley.
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M. Bentley replied by a letter dated January 22, 2009,
whi ch st at ed:

| wite responsive to your voice mail nessage of
January 21, 2009, which suggests that you have not read
t he correspondence | have sent you despite your having
acknow edged its receipt.

For your convenience, therefore, | have encl osed
copies of ny letters to you of January 13, 2009;
January 16, 2009, and January 18, 2009 which state the
position of ny client.

As to your reference to your letter of
Decenber 30, 2008, it, by its terns, excludes the
necessity of the taxpayer providing a 433A formif the
collection alternative sought is a hardshi p suspension
of collection.

To the extent the above was not your intended
meaning in your letter, I would call your attention to
I nternal Revenue Service Rel ease #l R-2009-2, Jan. 6,
2009 which states that “IRS assistors may be able to
suspend col l ection without docunentation to mnim ze
burden [sic] on the taxpayer” and request that if you
are not so enpowered, kindly transfer this case to an
"assistor” who is so authorized.

W will otherw se respond to your Decenber letter
as has been detailed to you in the encl osed prior
recei ved correspondence, for the reasons stated
therein, not later than 2/24/009.
| RS News rel ease | R-2009-02 (Jan. 6, 2009) attached to
M. Bentley's letter included the follow ng paragraph to which he

referred:

Post ponenent of Collection Actions: |IRS enployees wll
have greater authority to suspend collection actions in
certain hardship cases where taxpayers are unable to
pay. This includes instances when the taxpayer has
recently lost a job, is relying solely on Soci al
Security or welfare inconme or is facing devastating
illness or significant nmedical bills. [If an individual
has recently encountered this type of financi al
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problem I|IRS assistors may be able to suspend

coll ection without docunentation to mnimze burden on
t he taxpayer.

Third request for Form 433-A

In response to M. Bentley's letter, the Settlement Oficer
sent hima “last chance” letter on January 29, 2009 (the date on
whi ch the CDP hearing had originally been scheduled). This
letter is not in the record, but the Settlenment O ficer described
it in detail in her work notes:

SO conposed | ast chance letter. Letter advised POA TP
[i.e., M. Bentley (the “power of attorney”) and

M. Pitts (the taxpayer)] that IR 2009-02 referring to
post ponenent of collection actions, to suspend
collection actions in certain hardship cases, does
refer to the IRS to suspend collection w thout
docunent ati on. These gui delines would al so depend upon
the taxpayers situation. [|R2009-2 directs taxpayers
who are behind on tax paynents & needs assistan[ce]

t hat when contacting IRS, there could be additional
hel p avail abl e for taxpayers facing unus[u]al hardship
situations. That to suspend collection actions if the
i ndi vi dual has recently encountered financial problens.
| RS manual indicates only partial financial analysis is
required prior to reporting an account as Cu[r]rently
Not Col lectible (CNC) if the aggregate assessed

bal ance, including prior CNC accounts, is |less than

$5, 000. Bal ances above that amount require[] a ful
financial analysis and the Collection Information
Statenent with docunentation is required. The taxpayer
bal ance is $67,772.30. Please keep in nmind this does
not stop penalties and interest from accruing as |ong
as the assessed balance is still outstanding. As the
taxpayer did not file a tax return for 2005 and 2006
addi tional docunentation is required. Taxpayer’s CDP
request was signed Novenber 15, 2008. Appeals Contact
Letter [was] dated Decenber 30, 2008 and all oW ed] the
t axpayer sufficient tinme to prepare for the conference
on January 29, 2009. Though the taxpayer is
‘“essentially honmebound’ a conference could not be
extended to date requested, February 24, 2009. Last
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chance conposed and sent. F/ U [followup] = 14 days =
02-12-2009 [i.e., February 12, 2009].

This “last chance” letter thus gave M. Pitts until February 12,
2009, to submt the requested information. This date was between
the date that the Settlenment Oficer had initially schedul ed for
the CDP hearing (January 29, 2009) and the alternative date that
M. Bentley had proposed (February 24, 2009).

| ssuance of the notice of determ nation

Petitioner does not dispute the fact that the “last chance”
letter was sent or the content of the letter. However,
M. Bentley nmade no response to the letter on behal f of
M. Pitts. Consequently, on February 25, 2009, the Ofice of
Appeal s issued to M. Pitts a “Notice of Determ nation Concerni ng
Col l ection Action(s) Under Section 6320 and/or 6330.” The notice
of determ nation sustained the filing of the notice of lien. An
attachnment to the notice stated that “the liabilities were not
di scharged in the taxpayer’s bankruptcy” and that “no collection
alternatives were available to the taxpayer as docunentation was
not supplied.”

Tax Court proceedi ngs

M. Bentley tinely filed a petition in this Court on behalf
of M. Pitts, appealing the notice of determ nation. The
petition asserts that the Ofice of Appeals abused its discretion
in declining to suspend collection activity, and it asserts three

specific errors:
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(1) Respondent violated the ADA Anendnents Act of 2008
[ amendi ng the Anericans with Disabilities Act, 42 U S. C
chapter 126]

(2) Respondent violated Title 5 CFR 8§ 1320.6 [i npl enenting
t he Paperwor k Reduction Act of 1995, 44 U S.C chapter 35]

(3) Respondent declined to recognize underlying liability
i ncl uded conponents di scharged in bankruptcy

Petitioner noved for summary judgnent on Novenber 9, 2009;
respondent cross-noved on Decenber 7, 2009; and the notions were
argued at a hearing on January 11, 2010.

Di scussi on

Applicable I eqgal principles

A. Summary judgnent st andards

Where the pertinent facts are not in dispute, a party may
move for summary judgnent to expedite the litigation and avoid an
unnecessary trial. Sunmmary judgnment nay be granted where there
IS no genuine issue as to any material fact and a decision may be
rendered as a matter of law. Rule 121(a) and (b). The party
movi ng for summary judgnment bears the burden of show ng that
there is no genuine issue as to any material fact, and factual
inferences will be drawn in the manner nost favorable to the

party opposi ng summary judgnent. Sundstrand Corp. V.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994).
In his opposition to respondent’s nmotion, M. Pitts asserts

that “cross-exam nation of respondent is required to understand
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the reason for the blatant date alteration in respondent’s | og
i ntroduced in support of his notion for summary judgnent.” He
apparently refers to respondent’s Exhibit L, “Case Activity
Record Print”, which reflects entries that the Settlenent Oficer
made to record her work on the case, including her contacts with
M. Pitts’s representative, M. Bentley. To the extent that
respondent’s assertion of a material fact in the case is based on
an entry in that record, if petitioner raises a genuine issue as
to that fact, then summary judgnent woul d be precluded. However,
Rul e 121(d) provides:

When a notion for summary judgnent is nmade and

supported as provided in this Rule, an adverse party

[such as M. Pitts] may not rest upon the nere

all egations or denials of such party’s pleading, but

such party’'s response, by affidavits or as otherw se

provided in this Rule, nust set forth specific facts

showing that there is a genuine issue for trial. * * *
In conpliance with Rule 121(b), respondent nmade and supported a
showi ng of the authenticity of the Case Activity Record Print and
of the facts of the case; but M. Pitts’s only response is his
unel aborated assertion about “blatant date alteration”. Most of
the dates in the chronol ogy set out above are corroborated in
petitioner’s subm ssions, and he does not specify which dates
were altered, nor how the alterations would affect the outcone of

the case. W therefore hold that respondent’s factual assertions

are not controvert ed.
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In ruling on respondent’s notion, we draw all inferences in
favor of M. Pitts, and we find that there is no genui ne issue as
to any material fact and respondent is entitled to judgnent as a
matter of |aw.

B. Col |l ection review procedure

1. | n general

When a taxpayer fails to pay any Federal incone tax
ltability after demand, section 6321 inposes a lien in favor of
the United States on all the property of the delinquent taxpayer,
and section 6323 authorizes the IRSto file notice of that |ien.
However, within five business days after filing a notice of tax
lien, the IRS nust provide witten notice of that filing to the
t axpayer. Sec. 6320(a). After receiving such a notice, the
t axpayer may request an adm nistrative hearing before the Ofice
of Appeals. Sec. 6320(a)(3)(B), (b)(1). Admnistrative review
is carried out by way of a hearing before the Ofice of Appeals
pursuant to section 6330(b) and (c); and, if the taxpayer is
dissatisfied with the outcone there, he can appeal that
determnation to the Tax Court under section 6330(d), as
M. Pitts has done.

2. Agency-level reviewin lien cases

In the case of a notice of lien, section 6320(c) provides
that the procedures for the agency-|level CDP hearing before the

O fice of Appeals are set forth in section 6330(c):



- 15 -

First, the appeals officer nust “obtain verification from
the Secretary that the requirenents of any applicable | aw or
adm ni strative procedure have been net.” Sec. 6330(c)(1).* The
notice of determnation set forth the IRS s conpliance with these
requirenents, and M. Pitts nmade no challenge as to verification
in his petition (or in his notion), so no verification issues
under section 6330(c)(1) are at issue.

Second, the taxpayer may “raise at the hearing any rel evant
issue relating to the unpaid tax or the proposed [lien or] |evy,
i ncl udi ng” chall enges to the appropriateness of the collection
action and offers of collection alternatives. Sec.
6330(c)(2)(A. M. Pitts’s contentions pertain to collection
alternatives, which we will discuss bel ow.

Additionally, the taxpayer may contest the existence and
anount of the underlying tax liability, but only if he did not
receive a notice of deficiency or otherw se have a prior
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

M. Pitts did receive a notice of deficiency and did have prior
opportunities to challenge the underlying liabilities for 1991,

1992, and 1993 when he not only litigated themin his prior case

“ln the case of the lien filed against M. Pitts, the basic
requi renents, see sec. 6320, for which the appeals officer was to
obtain verification are: assessnent of the liability, secs.
6201(a)(1), 6501(a); notice and demand for paynment of the
ltability, sec. 6303; and notice of the filing of the lien and of
the taxpayer’s right to a CDP hearing, secs. 6320(a) and (D).
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(docket No. 3187-00)--in which his liabilities were determ ned by
stipul at ed decision--but also attenpted to challenge themin his
bankruptcy case.® He cannot now make a third challenge to that
determnation in this CDP case. M. Pitts previously contended
(in the CDP hearing and in his petition in this case) that the
liabilities were subsequently discharged in bankruptcy; but he
did not assert this contention in his notion, in his opposition
to respondent’s notion,® or at the hearing; and we find that he
has abandoned this bankruptcy di scharge contenti on.

Finally, the appeals officer nust determ ne “whether any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimate concern of the person
that any collection action be no nore intrusive than necessary.”
Sec. 6330(c)(3)(C. The notice of determ nation found “that the
filing of the NFTL [notice of Federal tax lien] balances the need

for efficient collection of taxpayer’s accounts with taxpayer’s

°See Kendricks v. Conmi ssioner, 124 T.C. 69, 77 (2005) (the
t axpayer had the opportunity to dispute the liability within
t he nmeani ng of section 6330(c)(2)(B) when the IRS submtted a
proof of claimfor an unpaid tax liability in taxpayer’s
bankruptcy action).

®Respondent’s notion asserted that the Office of Appeals
“determ ned that Petitioner’s bankruptcy filing did not discharge
his tax liabilities for the years at issue because Petitioner’s
objection to the RS s proof of claimwas overruled and the IRS s
proof of claimwas allowed in full by the Bankruptcy Court” and
that the Ofice of Appeals did not abuse its discretion “in
determ ning that Petitioner’s bankruptcy did not discharge the
unpaid tax liabilities”.
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legitimate concerns that the collection action be no nore
intrusive than necessary.” M. Pitts nade no contention of any
defect in the bal ancing conducted by the O fice of Appeals in
this case.

3. Tax Court review

When the O fice of Appeals issues its determ nation, the
t axpayer may “appeal such determnation to the Tax Court”,
pursuant to section 6330(d)(1), as M. Pitts has done. 1In such
an appeal (where the underlying liability is not at issue), we
review the determnation of the Ofice of Appeals for abuse of
discretion. That is, we decide whether the determ nation was
arbitrary, capricious, or wthout sound basis in fact or |aw

See Murphy v. Conm ssioner, 125 T.C 301, 320 (2005), affd. 469

F.3d 27 (1st Cr. 2006).

1. Respondent’s entitlenent to summary judgnment

A. M. Pitts's failure to produce financial information

The O fice of Appeals determned not to grant M. Pitts’'s
request to suspend collection activity against himon the ground
of financial hardship, and we review that determ nation for an
abuse of discretion. Suspension of collection activity is, in
CDP parl ance, a “collection alternative” that the taxpayer may
propose, see sec. 6330(c)(2)(A(iii), and that the Ofice of
Appeal s nmust “take into consideration”, sec. 6330(c)(3)(B). The

I nt ernal Revenue Manual (I RM nmakes provision for a taxpayer’s
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account to be declared “currently not collectible” (CNC) in cases
of “hardship”. See IRMpts. 1.2.14.1.14 (Nov. 19, 1980) (Policy
Statenment 5-71), 5.16.1.2.9 (May 5, 2009).

However, the regulations state that “[t]axpayers will be
expected to provide all relevant information requested by
Appeal s, including financial statenents, for its consideration of
the facts and issues involved in the hearing.” 26 C.F.R Sec.
301.6320-1(e)(1), Proced. & Adm n. Regs. It could hardly be
ot herwi se. For a taxpayer to justify suspension of collection on
the ground that the account should be deened “currently not
collectible”--i.e., that he cannot afford to pay the liability--
he nust of course show that he cannot afford to pay the
l[itability. To do so, he nust show his financial circunstances--
i.e., the noney that is available to himand the expenses that he
bears.” Form 433-A is the neans by which the IRS obtains this
financial information fromthe taxpayer--but M. Pitts failed to
submt this information despite three requests for it (on
Decenber 30, 2008, January 21, 2009, and January 29, 2009). 1In

t he absence of that information, the O fice of Appeals did not

'See Vinatieri v. Commssioner, 133 T.C. __, _ n.7 (2009
(slip op. at 15) (“In Estate of Atkinson v. Conm ssioner, T.C
Meno. 2007-89, we found reasonable [the] requirenment[] that an
entity seeking collection alternatives to full paynment, including
reporting an account as currently not collectible, * * * submt]]
a full financial statenent”).
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abuse its discretion in declining to put M. Pitts’ s account into
CNC st at us.

In his correspondence wth Appeals, M. Bentley resisted the
RS s request that M. Pitts conplete Form 433-A by citing the
recent RS News rel ease I R-2009-02, supra. Although he did not
cite that rel ease or make the sane contention in his petition or
his notion papers, we note that the contention was not well
grounded. M. Bentley seened to read the news rel ease as
creating an imunity fromthe obligation to produce financi al
information. |In fact, the release stated that “I RS assi stors may
be able to suspend collection wthout docunentation”. (Enphasis
added.) And as the Settlenent Oficer explained to M. Bentl ey,
the I RM nakes provision for suspension of collection after “only
partial financial analysis” where the liability is |less than
$5,000.8 M. Pitts's unpaid liability was nore than ten tines
t hat anount.

Before his accounts could be treated as CNC, M. Pitts was

obliged to show his financial situation, and he failed to submt

8See IRM pt. 5.16.1.2.9(3) (“Under certain conditions, a C'S
[Col l ection Information Statenent] is not required before
reporting an account CNC. The aggregate unpai d bal ance of
assessnents, including any prior CNC s, nust be less than the
anmount in LEM5.16.1.2.9(3)”). The LEM (|l aw enforcenent manual)
is a portion of the IRMthat is not nade available to the public.
See Roberts v. IRS, 584 F. Supp. 1241 (E.D. Mch. 1984).
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Form 433-A to nmake that showing.® The Ofice of Appeals did not
abuse its discretion by requiring the subm ssion of Form 433-A or
by denying CNC status in its absence.

B. M. Pitts's contentions

M. Pitts asserts two errors'® by the Ofice of Appeals
that, he argues, constituted abuses of its discretion, and we
address them separately here.

1. Denial of a face-to-face hearing at
M. Pitts's hone

M. Pitts argues that because he is disabled as a result of
COPD, the Anericans with Disabilities Act (ADA), 42 U S.C
chapter 126 (2006), required the Settlenment Oficer to nmake
reasonabl e accommodation for his disability by conducting a face-
to-face CDP hearing in his hone. This contention fails for

mul tiple reasons.

The Form 433- A seeks not only information about a
taxpayer’s current incone and expenses but al so details of his
assets. Although M. Pitts represented that his only source of
i ncome was Soci al Security benefits and all eged that he had
substanti al nedi cal expenses, he substantiated neither claim
and, on the record before us, he nmade no representati ons whatever
about the presence or value of any assets--the other information
requi red by Form 433-A, which is necessary for evaluating his
ability to pay.

©'n his notion for sunmary judgment, M. Pitts asserts the
Paperwor k Reduction Act (PRA) argunent addressed here in

part I1.B.2, and in his opposition to respondent’s cross-notion
he asserted the PRA argunment and the Anericans with Disabilities
Act argunment addressed here in part 11.B.1. As we noted above in

part 1.B.2, M. Pitts abandoned his contention that the
liabilities were discharged in bankruptcy.
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First, M. Pitts chose to have his CDP hearing by
correspondence. After the Settlement Oficer explained to
M. Bentley that the CDP hearing could be held by correspondence
or by tel ephone, M. Bentley stated in his letter of January 18,
2009, “I wll be able to proceed by correspondence, which choice
is also sel ected and, approved by ny client for the bal ance of
t he Appeal s process.” Having not objected to a non-face-to-face
heari ng, and having rather chosen to have the hearing by
correspondence, M. Pitts cannot contend that the Ofice of
Appeal s abused its discretion by proceeding on that basis.

Second, the statute does not require a face-to-face hearing.
Section 6320(b) (1) provides that a “hearing shall be held” by the
O fice of Appeals. The statute does not describe the nature of
that hearing. As we have previously observed,

Hearings at the Appeals |evel have historically
been conducted in an informal setting. * * *

When Congress enacted section 6330 * * * Congress
was fully aware of the existing nature and function of
Appeals. Nothing in section 6330 or the legislative
hi story suggests that Congress intended to alter the
nature of an Appeals hearing * * *.

Davis v. Comm ssioner, 115 T.C 35, 41 (2000). Thus, the

regul ations inplenmenting the COP process provide that a “CDP
hearing may, but is not required to, consist of a face-to-face
nmeeting, one or nore witten or oral comuni cations between an

Appeal s officer or enployee and the taxpayer or the taxpayer’s
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representative, or sonme conbination thereof.” 26 C.F.R sec.
301.6320-1(d)(2), A-D6, Proced. & Adm n. Regs.

Third, a face-to-face hearing could not have been held in
M. Pitts’s honme. |If a face-to-face CDP hearing was to be held,
t he applicable regulations direct that such hearing take place
“at the Appeals office closest to the taxpayer’s residence.”
26 CF. R sec. 301.6320-1(d)(2), A-D7, Proced. & Adm n. Regs.
Consi derations of efficiency, taxpayer relations, and the safety
of I'RS personnel surely entered into the fornulation of that
policy. |If there is a circunstance in which we woul d second-
guess the Ofice of Appeals in its adherence to that policy, it
is not present in this case.

Fourth, the ADA does not apply to the Federal Governnent.
The rel evant portion of the act would be subtitle Il, “Public
Services”, but the definition therein of a “public entity” to
whi ch the statute applies does not include the Federal

Government. See 42 U.S.C. secs. 12131(1), 12132; Agee v. United

States, 72 Fed. O . 284, 289 (2006); Smth v. U S. Court of

Appeal s, No. C-08-1860 EMC, W. 2079189, *4 (N.D. Cal., My 15,
2008) (order dism ssing conplaint and granting application to

proceed in forma pauperis); WIlks v. FAA No. C06-940P,

W 1687765, *6 (WD. Wash., June 8, 2007) (order of dism ssal).
But if a taxpayer’'s disability did inpede his participation in a

CDP hearing, we assume arguendo that, notw thstanding the



- 23 -
inapplicability of the ADA, the O fice of Appeals would abuse its
discretion if it refused to make reasonabl e accommodations to
facilitate his participation. 1In this case, however, Appeals did
accommodate M. Pitts by its practice of allowng a hearing to be
hel d by tel ephone or by correspondence. Particularly in the
case of a taxpayer who has counsel, as M. Pitts has, the
conducting of the hearing by tel ephone or correspondence yi el ds
no apparent prejudice to the taxpayer. The IRS has devel oped
routines for obtaining information in a manner that is
suscepti bl e of being recorded, evaluated, and reviewed. The
Settlement Oficer was not obliged instead to make a field trip
to M. Pitts's apartnent to learn his financial situation; she
was entitled rather to require Form433-A, and M. Pitts has nade
no show ng that this nethod for evaluating his financial
situation inposed any particular hardship on him

2. Paper wor K Reducti on Act

M. Pitts’s principal contention in this case is based on
t he Paperwor k Reduction Act (PRA), 44 U.S.C. chapter 35 (2006).
Section 3512(a) of Title 44 of the United States Code provides:

Not wi t hst andi ng any ot her provision of |aw, no person

shal | be subject to any penalty for failing to conply

with a collection of information that is subject to
this subchapter if--

HUcf. In re Wnston, No. 07-20593-D 13L, 2007 W. 1394161
(Bankr. E.D. Cal., My 11, 2007) (nmenorandum deci sion indicating
that allow ng a disabled debtor to participate by tel ephone in
bankruptcy proceedi ngs constitutes a reasonabl e accomnmodati on).
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(1) the collection of information does not
di splay a valid control nunber assigned by the Director
i n accordance with this subchapter; or
(2) the agency fails to informthe person who is
to respond to the collection of information that such
person is not required to respond to the collection of
information unless it displays a valid control nunber.
[ Enphasi s added. ]
In the incone tax context, this provision of the PRA is nost
often cited against the inconme tax return itself--an argunent
that is thoroughly discredited--so that nost of the casel aw
addressing the argunent (and finding it frivolous) affirns that
the taxpayer’s obligation to file a return is not abrogated by
supposed violations of the PRA.12 M. Pitts addresses not the
tax return but Form 433-A, and he argues that the PRA applies to
(and invalidates) its use during the CDP hearing to obtain the
financial statenment of the taxpayer. He argues that since the

request for a financial statenment on Form433-Ais “a collection

of information”, the PRA applies; but that since Form 433-A

12See, e.g., Weeler v. Conm ssioner, 127 T.C 200 (2006),
affd. 521 F.3d 1289 (10th G r. 2008). Sone of the opinions
hol ding the PRA inapplicable to tax returns are cited in Revenue
Rul i ng 2006-21, 2006-1 C.B. 745. Wth regard to tax returns we
have rebuffed the argunment as recently as in Turner v.
Comm ssioner, T.C Meno. 2010-44. |In More v. Conmm ssioner, T.C
Meno. 2007-200, affd. 296 Fed. Appx. 821 (11th G r. 2008), when
t he taxpayer requested during the CDP hearing “that Settl enent
O ficer Feist ‘provide evidence verifying the U. S. |ndividual
| nconme Tax/Fornms 1040 and Form 433-A in question are in
conpliance wth the specifications of the PAPERWORK REDUCTI ON ACT
(PRA) and have been issued current and valid control nunbers from
the Ofice of Managenent and Budget’” (enphasis added), we
characterized the issue as “frivol ous”.
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di splays no “control nunber”, the formis invalid and taxpayers
need not conply with requests to fill it out and submt it.

M. Pitts’s argunent fails to note the effect of 44 U S. C
section 3518(c)(1)(B)(ii):*®

(c) (1) Except as provided in paragraph (2),

this subchapter shall not apply to the collection of
information-- * * *

(B) during the conduct of-- * * *

(1i) an admnistrative action or
investigation involving an agency agai nst specific
individuals or entities * * *. [Enphasis added.]

3The regul ations pronul gated under this statute are to the
sane effect. 5 CF.R section 1320.4 (2010) provides (wth
enphasi s added):

(a) The requirenents of this Part apply to al
agencies as defined in 8 1320.3(a) and to all collections of
i nformati on conducted or sponsored by those agencies, as
defined in 8 1320.3 (c) and (d), wherever conducted or
sponsored, but, except as provided in paragraph (b) of this
section, shall not apply to collections of information:

* * * * * * *

(2) during the conduct of a civil action to which the
United States or any official or agency thereof is a party,
or during the conduct of an admi nistrative action,
investigation, or audit involving an agency agai nst specific
individuals or entities;

* * * * * * *

(c) The exception in paragraph (a)(2) of this section
applies during the entire course of the investigation,
audit, or action, whether before or after formal charges or
conplaints are filed or formal adm nistrative action is
initiated, but only after a case file or equivalent is
opened with respect to a particular party. * * *
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Section 3518(c) (1) thus excludes adm nistrative hearings--such as
CDP hearings that evaluate the propriety of a specific collection
action against a specific taxpayer--fromthe reach of the PRA
Consi stent with that exclusion, 44 U S. C. section 3518(c)(2)
descri bes the “general investigations” that are included within
the reach of the PRA, and CDP hearings are not in that
descri ption:
(2) This subchapter applies to the collection of

i nformati on during the conduct of general investigations

(other than information collected in an antitrust

investigation to the extent provided in subparagraph (C) of

paragraph (1)) undertaken with reference to a category of

individuals or entities such as a class of |icensees or an
entire industry. [Enphasis added.]

Petitioner argues, however, that the PRA does reach CDP hearings
because the set of taxpayers who request CDP hearings constitute
(in the words of section 3518(c)(2)) a “category of individuals”
(enmphasi s added) who generally are asked to submt Form 433-A
This interpretation is unwarranted.

The question under 44 U S.C. section 3518(c)(2) is not
whet her many i ndi vi dual taxpayers have CDP hearings (they do),
nor whet her Form 433-A is used widely (it is), but whether a
given CDP hearing is a “general investigation’--and it is not.
Rat her, a CDP hearing is “an adm nistrative action,
i nvestigation, or audit involving an agency [the I RS] against [a]
specific individual[]”--in this case, M. Pitts. Just as an IRS

audit of a specific individual taxpayer is not a general
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investigation, so a CDP hearing is an adm nistrative action
involving a specific individual and is not a general
i nvestigation. For that reason, the collection of information
during a CDP hearing is not subject to the PRA. The lack of a
control nunber on Form 433-A did not relieve M. Pitts fromthe
obligation to submt the formand does not relieve himof the
consequences of his failure to do so. Wen the Ofice of Appeals
did not receive financial information fromM. Pitts, it was
entitled to deny his request to suspend collection of his |ong-
unpaid inconme tax liabilities for 1991, 1992, and 1993.

Concl usi on

On the undisputed facts of this case, it is clear that the
O fice of Appeals did not abuse its discretion when it denied
“currently not collectible” status to M. Pitts’s liabilities and
upheld the filing of a notice of lien. W hold that, as a matter
of law, respondent is entitled to the entry of a decision
sustai ning the determ nation

To reflect the foregoing,

An appropriate order and

decision will be entered.

“See Lonsdale v. United States, 919 F.2d 1440, 1445
(10th Cr. 1990) (and cases cited thereat) (the PRA is
“inapplicable to ‘information collection request’ fornms issued
during an investigation against an individual to determne his or
her tax liability” (citing 44 U S.C. sec. 3518(c)(1)(B)(ii)).




