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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: This case was commenced in response to a

Notice of Determ nation Concerning Collection Action(s) Under

Section 6320
Your Request

Section 6015.

and/or 6330 and a Notice of Determ nation Concerning
for Relief fromJoint and Several Liability Under

The issue for decision is whether there was an

abuse of discretion in issuing the notices of determ nation
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w t hout conducting a hearing requested by petitioners under
section 6330. Unless otherw se indicated, all section references
are to the Internal Revenue Code.
FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioners resided in South Carolina at the tinme that their
petition was fil ed.

Petitioners filed a joint Federal inconme tax return for
1998, reporting taxable incone of $91, 261, taxes of $28,113, and
an unpai d bal ance of $16,058. The return described the
occupation of petitioner Coy E. Pless, Jr. (M. Pless), as
chiropractor and the occupation of petitioner Vicki S. Pless
(Ms. Pless) as office manager. The anmount shown as due was not
paid with the 1998 return. As of the tinme of trial in October
2003, petitioners had not filed Federal incone tax returns for
any years subsequent to 1998.

On Septenber 6, 2000, the Internal Revenue Service (IRS)
sent to petitioners a Notice of Federal Tax Lien Filing and Your
Right to a Hearing Under I RC 6320 with respect to unpaid taxes
for 1998 in the anpbunt of $16,616.72. On Cctober 2, 2000,

M. Pless submtted a Form 12153, Request for a Coll ection Due
Process Hearing, in which he disagreed with the proposed action

as “Due to Business Failure”. On Cctober 3, 2000, Ms. Pl ess
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submtted a Form 12153, in which she disagreed with the proposed
col l ection action because of the “Innocent Spouse Rule”. M.

Pl ess al so submtted a Form 8857, Request for Innocent Spouse
Relief. In the Form 8857, Ms. Pless requested equitable relief;
i.e., relief fromjoint and several liability under section
6015(f) with respect to the underpaynent of the tax shown on the
1998 return.

On June 13, 2001, an Appeals officer for the IRS sent to
petitioners a letter referring to the clains for relief that had
been submtted by them The letter stated:

Your request for a Due Process Hearing will be

schedul ed after the innocent spouse claimhas been

wor ked. The Due Process Hearing may be in person or

over the phone. Please |let nme know which you prefer

when you are contacted to schedul e your Due Process
Hear i ng.

I f you plan to propose collection alternatives, certain
financial information is needed in order to determ ne
the nmerits of any collection alternative proposal you
make. In this regard, if you plan to propose
collection alternatives, please conplete the enclosed
Form 433-A and Form 433-B (if applicable) and return
themto ne as soon as possi bl e.

Since interest continues to accrue while your case is
bei ng consi dered, you may wi sh to pay as nuch as you
can as soon as you can. If you have questions or
concerns, please contact ne at the above address, fax
or tel ephone nunber.
Al so on June 13, 2001, the Appeals officer sent to an “Ilnnocent
Spouse Coordinator” Ms. Pless’s Form 8857, noting: “M. Pless

did not provide any explanation as to why she feels she qualifies
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for innocent spouse relief other than the information that is
reflected on the Form 8857 encl osed.”

On August 21, 2001, a tax auditor wote to Ms. Pless
concerni ng her claimunder section 6015(f). The letter stated,
anong other things: “It is inportant that you call nme within
7 days of the date of this letter in order to arrange an
appoi ntnent. For your convenience, the follow ng space is
provided for you to record the appointnment.” M. Pless did not
call, but on August 29, 2001, the tax auditor called petitioners’
home and left a nessage for Ms. Pless to return the call.

Ms. Pless did not return the call. On Septenber 7, 2001, the tax
auditor interviewed Ms. Pless over the tel ephone. After
gquestioning Ms. Pless about the factors considered wth respect
to relief under section 6015(f), the tax auditor reconmended
denial of relief because the taxpayers were still married and
living together; hardship was not shown; there was no indication
of marital abuse; there was no | egal obligation (by divorce
decree or agreenent) for M. Pless to pay the liability;

Ms. Pl ess had know edge of the unpaid liability when she signed
the tax return; Ms. Pless worked periodically in M. Pless’s

of fice during 1998; Ms. Pless made sone of the deposits into
personal and busi ness bank accounts; and Ms. Pless participated

with M. Pless in paying the househol d expenses.
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On August 22, 2002, the Appeals officer again wote to
petitioners, asking that they contact her by Septenber 6, 2002,
to schedule a hearing. Petitioners responded to the Appeals
officer’s letter on August 28, 2002, requesting that an “in
person hearing” be scheduled “if possible after Septenber 2002.”
On Septenber 9, 2002, the Appeals officer notified petitioners
that she had schedul ed an appointnent for a hearing on Cctober 9,
2002. The letter stated: “If this date or tine is not
convenient for you, please call ne to reschedul e this appointnent
by Septenber 20, 2002.” On Septenber 16, 2002, Ms. Pless wote
to the Appeals officer, requesting that the hearing be
reschedul ed “because of a conflict with ny doctor’s appointnents
in Cctober.” On Cctober 1, 2002, the Appeals officer wote to
petitioners, suggesting three tentative dates for the hearing, to
wit, Cctober 24, Cctober 28, or Cctober 30, 2002. That letter
al so indicated that Ms. Pless would be given an opportunity to
present factors relating to her innocent spouse claimduring the
heari ng.

On Cctober 2, 2002, Ms. Pless mailed a |letter dated
Cctober 1, 2002, to the Appeals officer, stating:

My husband had an unexpected death in his famly that

resulted in his being hospitalized for a stress rel ated

illness. Therefore it will be necessary to schedul e

hearing date in Novenber, preferably Novenber 9th or

Novenber 16th, 2002. This will also allow nme to neet
my doctor’s appointnents in Cctober.
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On Cctober 28, 2002, the Appeals officer prepared a
menor andum revi ewi ng the facts, applicable | aw and procedure, and
chronol ogy and concl udi ng that the proposed collection action be
sust ai ned. Her nenorandum stated in part:

It should be noted that Novenber 9, 2002, and

Novenber 16, 2002, are both Saturdays. The Internal
Revenue Service offices in South Carolina are not open
on Saturdays. Wien | offered to let M. and Ms. Pless
pick a date for the hearing, they asked that it not be
held for the entire nonth of Septenber but be put off
until October. | honored that request and schedul ed an
appoi ntnent for QOctober 9, 2002. Wen they wote that
that date was not convenient but did not suggest a
convenient date, | tried to call thembut they did not
return ny phone call. Then | wote them giving them
three different dates to choose from To this they
responded, again by certified mail, that none of these
dates was convenient but either of two days that the
office is closed in Novenber would be a possibility.

In the Cctober 1, 2002, letter, | explained to M. and
Ms. Pless that if they did not confirmone of the three
heari ng dates schedul ed for them by Cctober 16, 2002,
woul d make a determnation in this matter based on the
information available to ne. M. and Ms. Pless did not
confirmone of the dates scheduled for them M. and
Ms. Pl ess have been given nunmerous opportunities to
schedul e a coll ection due process hearing. M. Pless
is a chiropractor. | assune his office has a tel ephone
fromwhich a nmutually convenient hearing tine could be
scheduled. M. and Ms. Pless negated the entire nonth
of Septenber as not being convenient for themto hold
the hearing. They negated all four hearing dates |
schedul ed for themin October since they did not
suggest a date that would be convenient for themin
Cctober. Then they suggested dates on which the office
is closed as possibilities that m ght be convenient for
t hem

Since M. and Ms. Pl ess have not schedul ed a heari ng,
the determnation is made in this matter based on the
informati on avail able to ne.
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The Appeals officer adopted the tax auditor’s reconmendati on
agai nst section 6015(f) relief. The Appeal s team manager
approved the Appeals officer’s nenorandum on Novenber 12, 2002.
The notices of determination that are the basis of this action
were sent to petitioners on January 7, 2003.

On February 5, 2003, the Appeals officer received a letter
dated January 6, 2003, but postnarked February 3, 2003, from
Ms. Pl ess, which stated:

This letter is to informyou that | amrecovering from

t he cancer surgery that was perfornmed on Cctober 31,

2002. | amnow able to ride without pain fromsitting

and the risk of further conplications. This will allow

me to reschedule for a hearing in January or February

2003. Previously, | had to reschedul e the hearing

because of the necessary pre-surgical evaluations that

had led up to the April and Cctober surgeries.

OPI NI ON
Section 6330(c) specifies the issues to be considered at the

heari ng requested by petitioners as foll ows:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

* * * * * * *

(2) Issues at hearing.--

(A) I'n general.--The person nmay raise at
the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng- -

(1) appropriate spousal defenses;
(1i) challenges to the

appropri ateness of collection actions;
and
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(ti1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
ltability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability.
Petitioners have not suggested any challenge to the underlying
liability that they reported on their 1998 tax return.
Respondent objected to consideration of any testinony at
trial or any evidence as to whether Ms. Pless qualifies for
relief under section 6015(f) that was not presented during the
t el ephoni ¢ hearing of Septenmber 7, 2001. The Court indicated

that the testinmony would be allowed. See Ewing v. Conm Ssioner,

122 T.C. ___ (2004). Although Ms. Pless was present at trial of
this case, she did not testify. No nedical records were ever
presented to respondent to corroborate Ms. Pless’s clains about
schedul i ng of nedical appointments or hospitalization. M. Pless
testified generally to financial difficulties arising fromhis
chiropractic practice and nedical bills for Ms. Pless. His
testinmony, however, failed to explain why petitioners could not
attend a hearing at any tinme between August 2002 and January 2003
or the inconsistency between the letters sent prior to the

notices of determ nation and the letter sent after the notices of
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determnation with respect to the nultiple excuses for their
inability to attend a hearing. Petitioners did not present any
proposal for paynent of the unpaid balance of their tax liability
for 1998, other than an offer in Court that Ms. Pless would pay
$500 toward the bal ance. Petitioners never supplied the
financial information requested in the Appeals officer’s letter
of June 13, 2001.

Ms. Pless failed to present evidence that she would qualify
for relief fromjoint and several liability or any evidence
contradicting the tax auditor’s findings, which were adopted by
the Appeals officer. Her failure to file tax returns for years
subsequent to 1998, as well as the factors considered by the tax
auditor, are factors weighing against relief. See Rev. Proc.
2000- 15, sec. 4.03(2), 2000-1 C. B. 447, 449.

On consideration of the entire record, we concl ude that
petitioners were provided several opportunities for a hearing
contenpl ated by section 6330, they failed to take advantage of
t hat opportunity, and they engaged in dilatory conduct to
post pone coll ection. Mreover, we conclude that, even if the
evidence that they offered at trial of this case had been offered
at a hearing, the determ nation would have been the sane. Thus,
we conclude that there was no abuse of discretion in denying
Ms. Pless’s claimfor relief under section 6015(f) or in

determ ning that the proposed collection action could proceed
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pursuant to the notice of Federal tax lien with respect to

petitioners’ Federal incone tax liability for 1998.

Deci sion will be entered

for respondent.




