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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-

dent’s notion for summary judgnent and to inpose a penalty under
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section 6673! (respondent’s notion).? W shall grant respon-
dent’ s notion.

Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

Petitioner resided in Toledo, Ohio, at the tinme he filed the
petition in this case.

On June 2, 2000, respondent received frompetitioner a
Federal inconme tax (tax) return for his taxable year 1999 (1999
return). In his 1999 return, petitioner reported total incone of
$0, total tax of $0, and clainmed a refund of $2,777.49 of tax
wi thheld. Petitioner attached to his 1999 return Form W2, Wage
and Tax Statenent, reporting wages, tips, and ot her conpensation
totaling $49,643.38. Petitioner also attached a docunent to his
1999 return (petitioner’s attachnment to his 1999 return) that
contai ned statenents, contentions, argunents, and requests that

the Court finds to be frivolous and/or groundl ess.?

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. All Rule references are to the Tax
Court Rules of Practice and Procedure.

2Al t hough the Court ordered petitioner to file a response to
respondent’s notion, petitioner failed to do so.

SPetitioner’s attachment to his 1999 return is very simlar
to the docunents that certain other taxpayers with cases in the
Court attached to their tax returns. See, e.g., Flathers v.
Comm ssioner, T.C Meno. 2003-60; Copeland v. Comm ssioner, T.C
Meno. 2003-46; Smth v. Conm ssioner, T.C Meno. 2003-45.
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On February 5, 2001, respondent refunded or credited* to
petitioner the entire refund (i.e., $2,777.49) that he clainmed in
his 1999 return, plus interest thereon.

On February 6, 2002, respondent issued to petitioner a
notice of deficiency (notice) with respect to his taxable year
1999. In that notice, respondent determ ned a deficiency in, an
addi tion under section 6651(a)(1) to, and an accuracy-rel ated
penal ty under section 6662(a) on petitioner’s tax for his taxable
year 1999 in the respective amounts of $9, 319, $1,761, and
$1, 864.

Petitioner did not file a petition in the Court with respect
to the notice relating to his taxable year 1999.

On July 22, 2002, respondent assessed petitioner’s tax, as
well as an addition to tax under section 6651(a)(1), a penalty
under section 6662(a), and interest as provided by law, for his
taxabl e year 1999. (W shall refer to those unpaid assessed
anounts, as well as interest as provided by |aw accrued after
July 22, 2002, as petitioner’s unpaid liability for 1999.)

On July 22, 2002, respondent issued to petitioner a notice
of bal ance due with respect to petitioner’s unpaid liability for

1999. On August 26, 2002, respondent issued to petitioner

“‘Respondent credited $500 of the refund clained in peti-
tioner’s 1999 return in paynment of a frivolous return penalty
under sec. 6702 that respondent inposed on petitioner with
respect to his 1999 return.



- 4 -
anot her notice of balance due with respect to that unpaid |iabil-
ity.

On Novenber 5, 2002, respondent issued to petitioner a final
notice of intent to |levy and notice of your right to a hearing
(notice of intent to levy) with respect to, inter alia, his
t axabl e year 1999. On or about Decenber 2, 2002, in response to
the notice of intent to levy, petitioner filed Form 12153,

Request for a Collection Due Process Hearing (Form 12153), and
requested a hearing with respondent’s Appeals Ofice (Appeals
Ofice) with respect to, inter alia, his taxable year 1999.
Petitioner attached a docunent to his Form 12153 (petitioner’s
attachnment to Form 12153) that contai ned statenents, contentions,
argunents, and requests that the Court finds to be frivol ous
and/ or groundl ess.?®

On Septenber 8, 2003, a settlenent officer with respondent’s
Appeals Ofice held a hearing (Appeals Ofice hearing) with
petitioner with respect to the notice of intent to levy. At the
Appeal s Ofice hearing, the settlenment officer gave petitioner a
copy of Form 4340, Certificate of Assessnents, Paynents, and

QO her Specified Matters (Form 4340), with respect to petitioner’s

SPetitioner’s attachnment to Form 12153 cont ai ned st atenents,
contentions, argunents, and requests that are simlar to the
statenments, contentions, argunments, and requests contained in the
attachnments to Forns 12153 filed with the Internal Revenue
Service by certain other taxpayers with cases in the Court. See,
e.g., Flathers v. Conmm ssioner, supra; Copeland v. Conm ssioner,

supra.




- 5 -
taxabl e year 1999. At that hearing, the settlenment officer also

gave petitioner a copy of Pierson v. Conmm ssioner, 115 T.C. 576

(2000), and explained the warning of the Court in that Opinion
W th respect to section 6673(a)(1).

On Novenber 4, 2003, the Appeals Ofice issued to petitioner
a notice of determ nation concerning collection action(s) under
section 6320 and/or 6330 (notice of determ nation). That notice
of determ nation stated in pertinent part:

Summary of Deternination

Appeal s determnation is that Conpliance is upheld. No
relief is granted. You were given an opportunity to
prepare and file corrected returns and provide a com

pl eted Collection Information Statenment. You failed to
file corrected returns. You did not provide any finan-
cial information on which consideration of alternatives
coul d be based. You raised only frivolous argunents
and were given a copy of Pierson v. Comm ssioner.

An attachnment to that notice of determination stated in pertinent
part:

SUMVARY AND RECOMVENDATI ON

You requested a Collection Due Process (CDP) Hearing

wi th Appeal s under the provisions of | RC §6330.
-The determ nation of Appeals is that the proposed
collection actions are appropriate and are uphel d.
No relief is granted.

* * * * * * *

VERI FI CATI ON OF LEGAL AND PROCEDURAL REQUI REMENTS:

The statute of limtations has been suspended since
12/ 09/ 2002. The Settlenment O ficer had no invol venent
in your case prior to the assignnment for the CDP Hear-

i ng.
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| RC 86331 provides that if any person |iable to pay any
tax neglects or refuses to pay the sanme within 10 days
after notice and demand, it shall be lawful for the
Secretary to collect such tax (and such further sum as
shall be sufficient to cover the expenses of the |evy)
by | evy upon all property and rights to property (ex-
cept such property as is exenpt under section 6334)

bel ongi ng to such person or on which there is a lien
provided in this chapter for the paynent of such tax.

| RC 86330 CDP appeal procedures require that | RS nust,
in addition to notice and demand and | RC 86331(d),
provi de the taxpayer with a witten notification of his
or her right to (a CDP) Appeal of the proposed |evy
action. This notice was sent to you on 11/05/2002.

Based on the best information available, the require-
ments of all |aws, regul ations and procedures have been
met during the assessnent and col |l ecti on phases of this
di sput e.

SPECI FI C | SSUES RAI SED BY THE TAXPAYER

In this case, you dispute the underlying liabilities

* * %

The Settlenment O ficer requested and reviewed the
original docunents submtted as Form 1040 for the year
in question, along with a detailed transcript of the
account. The Settlement O ficer also secured and
reviewed Certified Transcripts, Fornms 4340, of this
account. A copy of the transcript was provided to you
at the hearing as evidence of the correctness of the
assessnment. The files and transcript show Notice and
Demand were properly made.

At the hearing you were given the opportunity to dis-
cuss or submt alternatives to the collection actions
such as an Install ment Agreenent under | RC 86159 or an
Ofer In Conprom se under | RC 87122. Instead, you
chose to spend your tine at the hearing bringing up
frivol ous issues.

You made the statenment that, “...this can not be frivo-
lous... .” This nmere assertion is not supported by the
facts or by law. The courts have consistently ruled

that argunments of this nature are considered frivol ous.
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You correctly point out that | RC 861 defines incone.
More precisely, 861 defines G oss Incone. * * *

Sec. 61. G oss Incone defined.
(a) General definition.
Except as otherwi se provided in this subtitle,
gross incone neans all inconme from whatever
source derived, including (but not limted to)
the follow ng itens:
(1) Conpensation for service, including
fees, conm ssions, fringe benefits, and
simlar itens;

Wages are considered to be conpensation for services.

The U. S. Tax Court has recently ruled on docunents and
positions that are substantially identical to the ones
you have put forward. (See Christopher Kiley v. Com

m ssioner, T.C. Menp 2002-315; No. 6676-02L (27 Dec.
2002)) A copy of this case was provided to you at the
hearing. In Kiley v. Conm ssioner, the U S. Tax Court
ruled that the return filed wwth all -0-‘s and using
substantially identical |anguage in the attachnents was
clearly frivolous. The Court went further and assessed
a substantial penalty under I RC 86673 for taking the
Court’s time with argunents that have been |long settled
as a matter of |aw

A copy of the Court’s warning as provided for in
Pierson v. Comm ssioner was also given to you at the
Hearing and expl ai ned.

No spousal defenses were raised. The only challenges
you raised as to the appropriateness of the collection
actions were couched in terns of argunents that have
previously been identified as frivol ous.

You offered no alternatives to the proposed enforced
coll ection actions.

BALANCI NG EFFI CI ENT COLLECTI ON AND | NTRUSI VENESS:

The determ nation of Appeals is that the proposed

coll ection action balances the need for efficient
collection of taxes with the intrusiveness of the
action since the liabilities are due and ow ng and the
noti ces of proposed enforced collection action were
legally proper. You were notified that the docunents
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you filed were frivolous and chose to ignore the clear
warni ng issued in witing.

Bef ore you deci de whether to petition this notice of
determ nation, you should know that the Tax Court is
enpowered to i npose nonetary sanctions up to $25, 000. 00
for instituting or maintaining an action before it
primarily for delay or for taking a position that is
frivol ous or groundless. (See the copy of Pierson v.
Conm ssioner * * * that was provided at the Hearing.)

It is our view that the positions you have taken have
no nmerit and are groundl ess.

Petitioner filed a petition with the Court with respect to
the notice of determnation relating to petitioner’s unpaid
ltability for 1999. The petition contains statenents,
contentions, argunents, and requests that the Court finds to be
frivol ous and/or groundl ess.®

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). W
conclude that there are no genuine issues of material fact
regardi ng the questions raised in respondent’s notion.

Petitioner did not file a petition with the Court with
respect to the notice of deficiency that respondent issued to him

relating to his taxable year 1999. \Were, as is the case here,

5The frivol ous and/ or groundl ess statenents, contentions,
argunents, and requests in petitioner’s petition are simlar to
the frivol ous and/or groundl ess statenents, contentions,
argunents, and requests in petitions filed by certain other
taxpayers with cases in the Court. See, e.g., Copeland v.
Commi ssioner, T.C Menp. 2003-46.
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the validity of the underlying tax liability is not properly

pl aced at issue, the Court will review the determ nation of the
Comm ssi oner of Internal Revenue for abuse of discretion. Sego

v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 182 (2000).

Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in
determning to proceed with the collection action as determ ned
in the notice of determnation with respect to petitioner’s
unpaid liability for 1999.

In respondent’s notion, respondent requests that the Court
require petitioner to pay a penalty to the United States pursuant
to section 6673(a)(1). Section 6673(a)(1l) authorizes the Court
to require a taxpayer to pay to the United States a penalty in an
anount not to exceed $25, 000 whenever it appears to the Court,
inter alia, that a proceeding before it was instituted or
mai ntai ned primarily for delay, sec. 6673(a)(1)(A), or that the
t axpayer’s position in such a proceeding is frivol ous or
groundl ess, sec. 6673(a)(1)(B)

In Pierson v. Conm ssioner, 115 T.C. at 581, we issued an

unequi vocal warning to taxpayers concerning the inposition of a
penal ty under section 6673(a) on those taxpayers who abuse the
protections afforded by sections 6320 and 6330 by instituting or

mai nt ai ni ng actions under those sections primarily for delay or
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by taking frivol ous or groundless positions in such actions. At
the Appeals O fice hearing, the settlenent officer gave
petitioner a copy of Pierson and explained the warning of the
Court in that Opinion with respect to section 6673(a)(1).
Nonet hel ess, in the instant case, petitioner advanced in the
petition, we believe primarily for delay, frivolous and/or
groundl ess statenents, contentions, argunents, and requests,
thereby causing the Court to waste its limted resources. W
shal | inpose a penalty on petitioner pursuant to section
6673(a)(1) in the amount of $2,000.

We have considered all of petitioner’s statenents,
contentions, argunments, and requests that are not discussed
herein, and we find themto be without nerit and/or irrel evant.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

noti on and an appropri ate deci sion

will be entered.




