PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2007-2

UNI TED STATES TAX COURT

NATHAN ANDREW POEHLEI N, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 9549-04S. Filed January 3, 2007.

Nat han Andrew Poehl ein, pro se.

Russell D. Pinkerton, for respondent.

GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $4,600 for the taxable year 2002. The issues for
decision are: (1) Wether petitioner is entitled to dependency
exenption deductions for his children, AP and GP;! (2) whether
petitioner is entitled to head-of-household filing status; and
(3) whether petitioner is entitled to an earned incone credit.?

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122. The stipulation of facts, supplenental stipulation of
facts, and the attached exhibits are incorporated herein by this
reference. At the tinme the petition was filed, petitioner
resi ded in Cannel ton, |ndiana.

Petitioner and Kelly Harpe have two children, their son AP
and their daughter GP (collectively, “the children”). Petitioner
and Ms. Harpe have never been married. By order of the Perry
County, Indiana Crcuit Court entered February 20, 1996,
paternity of petitioner for AP was established, and petitioner

was ordered to pay $50 per week in child support. Petitioner’s

! The Court uses only the minor children s initials.

2 |n a section of the notice of deficiency titled
“Expl anation of Itens”, respondent disallowed petitioner a child
tax credit. Petitioner, however, did not claima child tax
credit on his return. Furthernore, the purported adjustnent is
not reflected in respondent’s cal cul ation of the deficiency,
which is contained in a separate section of the notice. Because
t he purported adjustnent does not affect the anmount of tax at
i ssue, we do not address this matter further.
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paternity for GP was established by order of the Hancock D strict
Court, Commonweal th of Kentucky, entered August 13, 2003.°3
Petitioner was ordered to pay $65 per week in child support.

In 2002, AP and GP lived with Ms. Harpe in governnent
housi ng i n Kentucky. Petitioner worked in Indiana that year and
earned $15, 372.87 of wage incone. Petitioner filed his 2002
Federal incone tax return as a head of household and clainmed a
dependency exenption deduction for each child. Petitioner also
clai med an earned inconme credit with AP and GP as the qualifying
chi | dren.

In March 2004, respondent issued a notice of deficiency
denying petitioner: (1) The dependency exenption deductions; (2)
head- of - househol d filing status; and (3) the earned i nconme
credit. In conputing the deficiency, respondent changed
petitioner’s filing status to single.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presunmed correct. Rule 142(a)(1); Welch

v. Helvering, 290 U. S. 111, 115 (1933). 1In certain

ci rcunst ances, however, if the taxpayer introduces credible
evidence with respect to any factual issue relevant to

ascertaining the proper tax liability, section 7491 places the

3 The paternity of GP is not in question for the taxable
year 2002. Petitioner is the father.
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burden of proof on the Comm ssioner. Sec. 7491(a)(1); Rule
142(a)(2). Credible evidence is “‘the quality of evidence which,
after critical analysis, [a] court would find sufficient upon

whi ch to base a decision on the issue if no contrary evidence

were submtted' ”. Baker v. Commi ssioner, 122 T.C. 143, 168

(2004) (quoting Hi gbee v. Conmm ssioner, 116 T.C 438, 442

(2001)). Section 7491(a)(1l) applies only if the taxpayer
conplies with substantiation requirenents, maintains all required
records, and cooperates with the Conm ssioner’s requests for
W tnesses, information, docunents, neetings, and interviews.
Sec. 7491(a)(2). Although neither party alleges the
applicability of section 7491(a), we conclude that the burden of
proof has not shifted to respondent with respect to any of the
issues in this case.

Mor eover, deductions are a matter of |egislative grace and

are allowed only as specifically provided by statute. | NDOPCO

Inc. v. Conmi ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934).

1. Dependency Exenpti on Deducti ons

Section 151 allows as a deduction an exenption for each
dependent of the taxpayer. Sec. 151(c). Section 152(a) defines
the term “dependent”, in pertinent part, to include a son or
daughter of the taxpayer over half of whose support for the

cal endar year was received fromthe taxpayer. “[S]upport”
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i ncludes “food, shelter, clothing, nedical and dental care,
education, and the like.” Sec. 1.152-1(a)(2)(i), Inconme Tax
Regs.

I n determ ni ng whether an individual received nore than one-
hal f of his or her support fromthe taxpayer, there shall be
taken into account the anmpbunt of support received fromthe
t axpayer as conpared to the entire amount of support which the
i ndi vidual received fromall sources. 1d. A special support
test applies to certain parents. Section 152(e) provides:

SEC. 152(e). Support Test in Case of Child of D vorced
Parents, Etc.--

(1) Custodial parent gets exenption.--Except as
ot herwi se provided in this subsection, if--

(A) achild* * * receives over half of his
support during the cal endar year fromhis
par ent s- -

(i) who are divorced or legally
separ ated under a decree of divorce or
separ at e mai nt enance,

(i1) who are separated under a witten
separation agreenent, or

(ti1) who live apart at all times during
the last 6 nonths of the cal endar year, and

(B) such child is in the custody of one or
both of his parents for nore than one-half of the
cal endar year,

such child shall be treated, for purposes of subsection
(a), as receiving over half of his support during the
cal endar year fromthe parent having custody for a
greater portion of the calendar year (hereinafter in
this subsection referred to as the “custodial parent”).
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(2) Exception where custodial parent rel eases
claimto exenption for the year.--A child of parents
described in paragraph (1) shall be treated as having
recei ved over half of his support during a cal endar
year fromthe noncustodial parent if--

(A) the custodial parent signs a witten
declaration (in such manner and formas the
Secretary may by regul ati ons prescribe) that such
custodial parent will not claimsuch child as a
dependent for any taxable year beginning in such
cal endar year, and

(B) the noncustodi al parent attaches such
written declaration to the noncustodi al parent’s
return for the taxable year begi nning during such
cal endar year.

For purposes of this subsection, the term “noncustodi al
parent” means the parent who is not the custodi al
par ent .

The support test in section 152(e) applies even if the child's

parents have never been married. King v. Conm ssioner, 121 T.C.

245, 248-252 (2003).

If the requirenents of section 152(e)(1) are net, the child
is treated as having received over half of his support fromthe
custodi al parent, and the custodial parent is entitled to the
dependency exenption deduction. The noncustodial parent can gain
entitlenent to the deduction if the custodial parent executes a
valid witten declaration under section 152(e)(2) releasing the
claimto the deduction. The declaration required under section
152(e)(2) nmust be nmade either on a conpleted Form 8332, Rel ease
of Caimto Exenption for Child of Divorced or Separated Parents,

or on a statenent conformng to the substance of Form 8332.
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MIler v. Conm ssioner, 114 T.C 184, 188-189 (2000), affd. on

anot her ground sub nom Lovejoy v. Conm ssioner, 293 F.3d 1208

(10th Gr. 2002); Brissett v. Comm ssioner, T.C Meno. 2003-310.

The Form 8332 requires a taxpayer to furnish: (1) The nanes
of the children for whom exenption clains were rel eased; (2) the
years for which the clains were rel eased; (3) the signature of
the custodial parent confirmng his or her consent; (4) the
Soci al Security nunmber of the custodial parent; (5) the date of
the custodial parent’s signature; and (6) the name and the Soci al
Security nunber of the parent claimng the exenption. Mller v.

Conmi ssi oner, supra at 190.

A. Whether Section 152(e) Is Applicable

As stated above, petitioner and Ms. Harpe have never been
married. Section 152(e) therefore applies only if petitioner and
Ms. Harpe lived apart at all tinmes during the last 6 nonths of
2002. See sec. 152(e)(1)(A). Living apart generally connotes

l[iving in separate residences. Dawkins v. Comm ssioner, T.C

Meno. 1991-225.

Petitioner contends that he generally stayed at his parents’
house from Sunday ni ght through Thursday afternoon, but spent the
remai nder of the week with Ms. Harpe and the children in
Kentucky. There is no evidence to support his contention, and
the joint exhibits contradict his position. A declaration by M.

Har pe states that petitioner did not live with her and the



- 8 -

children in Kentucky in 2002. A formfromthe Ofice of Housing,
Federal Housi ng Comm ssioner, also indicates that petitioner did
not reside in the governnment housing unit with Ms. Harpe and the
children. W find that petitioner and Ms. Harpe |ived apart at
all times during the last 6 nonths of 2002. Section 152(e)

t herefore applies.*

B. Whether Petitioner Attached an Executed Form 8332 or a
Conparable Statenent to His 2002 Tax Return

Ms. Harpe’'s declaration indicates she had custody of the
children for the greater portion of 2002. Petitioner does not
di spute this statenent. W therefore conclude that she is the
custodi al parent for purposes of section 152(e). See sec.
152(e) (1) (flush I anguage). Accordingly, petitioner may claim
the children as dependents only if he attached to his return a
Form 8332 or a conparabl e statenment executed by Ms. Harpe. See

MIller v. Commni Ssioner, supra.

Petitioner contends that he attached an executed Form 8332
to his 2002 tax return. The record, however, contains no
evi dence to support this contention. A Form8332 is not attached
to the copy of his return that was received as a joint exhibit.

Furthernore, Ms. Harpe’'s declaration does not indicate that she

4 Assum ng arguendo that petitioner and Ms. Harpe did |ive
together at sone point during the last 6 nonths of 2002, the
result would not change. Under sec. 152(a), petitioner would
have to establish that he provided over half of APs and GP' s
support during 2002. The record contains no evidence that
petitioner nmeets this requirenment with respect to either child.
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executed a Form 8332 for either child. W find that petitioner
did not attach a Form 8332 to his return. Petitioner therefore
is not entitled to dependency exenption deductions for AP and GP
in 2002. See secs. 151(a), (c), and 152(a). Respondent’s
determnation on this issue is sustained.

2. Head- of - Househol d Filing Status

Section 1(b) inposes a special incone tax rate on an
i ndividual filing as head of household. As relevant herein,
section 2(b) defines a “head of household” as an unmarri ed
i ndi vi dual who nmaintains as his or her honme a househol d which
constitutes for nore than one-half of the taxable year the
princi pal place of abode of a child of the taxpayer. Sec.
2(b) (1) (A) ().

As previously stated, petitioner did not Iive with Ms. Harpe
and the children in 2002. Accordingly, petitioner is unable to
establish that his residence constituted the principal place of
abode for AP or GP for nore than one-half of the taxable year.
Petitioner therefore is not entitled to head-of-household filing
status, and respondent’s determ nation on this issue is
sust ai ned.

3. Earned | nconme Credit

Subject to certain limtations, an eligible individual is
allowed a credit which is calculated as a percentage of the

i ndividual’s earned inconme. Sec. 32(a)(l). Earned incone
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i ncl udes wages. Sec. 32(c)(2)(A). Section 32(c)(1)(A (i), In
pertinent part, defines an “eligible individual” as “any
i ndi vi dual who has a qualifying child for the taxable year”. A
“qualifying child” is one who satisfies a relationship test, a
residency test, and an age test. Sec. 32(c)(3). The pertinent
parts of section 32(c)(3) provide:

(3) Qalifying child.--

(A) I'n general.--The term“qualifying child” neans,
Wi th respect to any taxpayer for any taxable year, an
i ndi vi dual - -

(i) who bears a relationship to the taxpayer
descri bed in subparagraph (B)

(i1) who has the sane principal place of abode as
t he taxpayer for nore than one-half of such taxable
year, and

(ti1) who neets the age requirenents of
subpar agraph (C).

As previously stated, petitioner has not established that
his residence was the principal place of abode for AP or GP for
nore than one-half of the taxable year 2002. Accordingly, we
conclude that the children fail the residency test of section
32(c)(3)(A)(ii). Respondent’s determination on this issue is
sust ai ned.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.
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To reflect the foregoing,

Deci sion will be entered for

r espondent.



