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P reported tax on his 1994 and 1996 Federal incone
tax returns but did not remt those anounts. R
assessed those anpbunts and demanded paynent thereof.
After several years of continued nonpaynent, R issued
to P anotice of intent to levy. P tinely requested a
hearing pursuant to sec. 6330, I.R C. At the hearing,
P asserted that the anbunts of tax shown on his 1994
and 1996 returns are incorrect but would not say
whet her he believed his correct incone to be higher or
| ower than the anobunts reported. R subsequently issued
to P a notice of determ nation uphol ding the proposed
collection action. P tinely petitioned the Court for
review, and R noved for summary judgnent.

1. Held: A taxpayer who reports an anount of tax
on his tax return is not precluded fromchallenging the
accuracy of that anmount at a sec. 6330, |I.R C
hearing. Mntgonery v. Conmm ssioner, 122 T.C. 1
(2004), foll owed.
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2. Held, further, summary judgnent is appropriate
since P has averred no facts sufficient to show error
in the taxes assessed on the basis of his 1994 and 1996
returns or otherwise with respect to the notice of
determ nati on

Eli zabeth A. Maresca and Kat herine Scovin (specially

recogni zed), for petitioner.

Peggy Gartenbaum for respondent.

OPI NI ON

HALPERN, Judge: This case is before the Court to review a
determ nati on nmade by one of respondent’s Appeals officers (the
determ nation) that respondent nmay proceed to collect by |evy
unpai d i ncome taxes assessed by respondent agai nst petitioner for
1994 and 1996 (the assessnents). W review such determ nations
pursuant to section 6330(d)(1).! Petitioner has assigned error to
the determ nation, and, as we understand that assignnent, it is
principally that, in making the determ nation, the Appeals
officer failed to consider the accuracy of the assessnents, which
petitioner clains do not reflect his true incone tax liabilities
for the years in question. Respondent denies that the Appeals
officer erred, and he noves for a sunmary disposition in his

favor (the notion), that the determ nati on be sustained, on the

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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follow ng grounds: (1) Since petitioner reported the unpaid
taxes on returns he nade, the Appeals officer properly refused to
consi der the accuracy of the assessnents; (2) even if the Appeals
officer erred in refusing to consider the accuracy of the
assessnents, petitioner has failed to aver facts sufficient to
show error in the assessnents; and (3) petitioner has failed to
aver facts showing any other error in the determ nation.

Summary judgnent may be granted with respect to all or any
part of the legal issues in controversy “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any
ot her acceptable materials, together with affidavits, if any,
show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of law.” Rule
121(b). W are satisfied that there is no genuine issue as to
any material fact and that a decision nmay be rendered as a matter
of law. For the reasons that follow, we shall grant the notion
on the basis of respondent’s second and third grounds and enter
an appropriate order and decision in respondent’s favor.

Backgr ound

The follow ng facts are gathered fromthe pleadings, the
parties’ trial nmenoranda, the notion and decl aration of Peggy
Gartenbaum one of respondent’s counsel, submtted in support of

the notion, petitioner’s opposition to the notion, and ot her
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items constituting the record. There appears to be no
di sagreenent as to the follow ng facts.

Petitioner filed his 1994 Federal incone tax return (the
1994 return) on April 16, 1997, reporting tax of $2,084, no
wi t hhol ding or estimated tax paynents, and an estinated tax
penalty of $107. Petitioner did not remt any amobunt with the
1994 return. On May 19, 1997, respondent assessed the tax
l[tability shown on the 1994 return and issued to petitioner a
noti ce and demand for paynent with respect thereto.

Petitioner filed his 1996 Federal incone tax return (the
1996 return) on April 15, 1997, reporting tax of $66,874, no
wi t hhol ding or estimated tax paynents, and an estinated tax
penalty of $270. Petitioner did not remt any amobunt with the
1996 return. On June 2, 1997, respondent assessed the tax
[tability shown on the 1996 return and issued to petitioner a
noti ce and demand for paynent with respect thereto.

Petitioner did not make the paynents denmanded, and, on
January 23, 2001, respondent notified petitioner of his intent to
levy with respect to petitioner’s unpaid tax liabilities for 1994
and 1996. |In response, petitioner tinely submtted to respondent
Form 12153, Request for a Collection Due Process Hearing. 1In the
request, petitioner, a songwiter, stated his belief that the
taxes shown on the 1994 and 1996 returns (together, the returns)

are incorrect. He explained that he was in a dispute with
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certain record conpanies over royalties due himin connection
with songs he had witten. He asked the assistance of the
I nternal Revenue Service (IRS) to subpoena information fromthe
record conpani es so that he coul d make proper returns.? G her
t han asking for such assistance, he did not propose any
alternatives to collection

On Novenber 15, 2001, an Appeals officer held the hearing
petitioner had requested. At the hearing, petitioner stated that
he had filed the returns so as not to get into trouble and that
he had not paid the taxes shown because he did not believe the
anounts to be correct. He would not say whether he believed his
correct incone to be higher or Iower than the anounts reported.
Al t hough the Appeals officer concluded on the basis of section
6330(c)(2)(B) that petitioner’s underlying tax liabilities were
not properly at issue, he advised petitioner that he could file
anmended returns adjusting the tax shown on the returns.
Petitioner declined to do so.?

As required by section 6330(c)(1), the Appeals officer

verified that the requirenents of applicable | aws and

2 Both at and before the hearing petitioner requested,
petitioner was advised that the IRS had no authority to intervene
in his dispute with the record conpani es by subpoenai ng
information fromthemfor him

3 Subsequently, petitioner was provided with bl ank Forns
1040X, Amended U.S. Individual Incone Tax Return, along with the
acconpanyi ng instructions, for his use should he change his m nd
(apparently, he has not done so).
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adm ni strative procedures had been net. He also nmade the
determ nation required by section 6330(c)(3)(C that the proposed
collection action (levy) balanced the need for efficient
collection of taxes with petitioner’s legitinmte concerns that
any collection action be no nore intrusive than necessary. On
Decenber 5, 2001, a manager in the Appeals Ofice issued to
petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (i.e., the
determ nation), sustaining the proposed collection action.

In the petition, petitioner states his disagreenent wth the
assessnments, claimng that they are inaccurate because of (1)
fal se and fraudul ent information stated on the returns, (2)
errors in the assessnent procedures, (3) reliance on incorrect
witten advice fromthe IRS, (4) error and failure of the IRS in
followng its own procedures and advice, (5) inproper execution
of levies, and (6) erroneous and inconsistent tax information
contained in the determ nation.

Di scussi on

Overvi ew of Section 6330

Section 6330 entitles a taxpayer to notice of the taxpayer’s
right to request a hearing before certain lien and | evy actions
are taken by the Conmm ssioner in furtherance of the collection
fromthe taxpayer of unpaid Federal taxes. |If a hearing is

requested, the Appeals officer conducting the hearing nust verify
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that the requirenments of any applicable |aw or adm nistrative
procedure have been net. Sec. 6330(c)(1). The taxpayer
requesting the hearing may raise “any relevant issue relating to
the unpaid tax or the proposed levy”. Sec. 6330(c)(2)(A). The
taxpayer may rai se challenges “to the existence or anmount of the
underlying tax liability”, however, only if he “did not receive
any statutory notice of deficiency for such tax liability or did
not ot herw se have an opportunity to dispute such tax liability.”
Sec. 6330(c)(2)(B). Following the hearing, the Appeals officer
must determ ne whether the collection action is to proceed,
taking into account the verification the Appeals officer has
made, the issues raised by the taxpayer at the hearing, and
“whet her any proposed col |l ection action bal ances the need for the
efficient collection of taxes wwth the legitimte concern of the
* * * [taxpayer] that any collection action be no nore intrusive
than necessary.” Sec. 6330(c)(3). W have jurisdiction to
revi ew such determ nations where we have jurisdiction of the
underlying tax liability. Sec. 6330(d)(1)(A).
1. Section 6330(c)(2)(B) Is Not Linited to Taxpayer Chall enges

to Liabilities Asserted by the Comm ssioner That Differ in
Amount From Taxpayer-Determ ned Liabilities

Respondent’s first ground for summary judgnent is that,
since petitioner reported the unpaid taxes on returns he made,
the Appeals officer properly refused to consider the accuracy of

the assessnents. Although respondent concedes that petitioner
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neither received a statutory notice of deficiency for 1994 or
1996 nor otherw se had an opportunity to dispute his liabilities
as assessed for those years, respondent argues that section
6330(c)(2)(B) allows a taxpayer to challenge the underlying tax
litability only when the taxpayer is challenging a liability
asserted by the Comm ssioner that differs in anount fromthe

taxpayer’s self-determned liability (i.e., the amount set forth

on a return the taxpayer nade). |In Montgonery v. Conm SSioner,
122 T.C. 1 (2004), we rejected exactly that argunment, and that
case governs here. W therefore reject respondent’s first ground
for summary judgnent.

[11. Petitioner Has Failed To Aver Facts Sufficient To Show
Error in the Assessnents

Respondent’ s second ground for sunmary judgnent is that,
even if the Appeals officer erred in refusing to consider the
accuracy of the assessnents, petitioner has failed to aver facts
sufficient to show error in the assessnents. W have set forth

the gist of petitioner’s avernents under the headi ng Background,

above, and we agree with respondent that petitioner has failed to
raise a justiciable issue.

Rul e 331 addresses the commencenent of a | evy action under
section 6330(d). Such an action is conmenced by the filing of a
petition, Rule 331(a), and Rule 331(b) specifies the content of
the petition. Rule 331(b)(4) and (5) requires the petition to

cont ai n:
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(4) Cdear and concise assignnents of each and
every error which the petitioner alleges to have been
commtted in the notice of determnation. * * *

(5) Cear and concise lettered statenents of the

facts on which the petitioner bases each assignnent of

error.

Pursuant to section 6330(c)(2)(B), petitioner was entitled
to challenge at his Appeals Ofice hearing the existence or
anmount of the underlying tax liabilities for 1994 and 1996 gi ving
rise to the assessnents. |If the validity of those underlying tax

l[itabilities is properly at issue, we review the matter de novo.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000). For the validity

of those underlying tax liabilities to be properly at issue,
however, petitioner nmust conply with Rule 331. Hi s pleadi ng nust
contain a sufficient specificity of facts so that the Court can
conduct a neani ngful hearing to determ ne whether respondent can
proceed with the collection of those liabilities. Petitioner’s
avernments nmake clear that he disagrees with his incone tax
liabilities as shown on the returns. However, other than
claimng that the returns contain fal se and fraudul ent
informati on and may be based on incorrect witten advice fromthe
| RS, petitioner fails to specify the basis of his disagreenent;
i.e., he fails to identify the itens of inconme, deduction, or
credit, or the conputations, that are incorrect. Wthout such
specificity, how could respondent possibly nount a defense, and

what precisely is it that the Court is to decide?
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Apparently, the root of petitioner’s disagreenent with the
returns is his dispute with certain record conpani es over
royalties. Petitioner has tried to involve respondent in that
di spute by asking respondent to subpoena infornmation fromthe
record conpanies so that he could make what he believes would be
nmore accurate returns. Respondent clains that neither section
6330 nor any other provision of the Internal Revenue Code
authorizes the IRS to aid petitioner as he has requested and
there is no evidence that Congress intended taxpayers to use
section 6330 to redress grievances against third parties.
Respondent further clains that petitioner presented no evidence
of the proper anount of royalties due him nor any evidence
supporting his claimthat the record conpanies violated his
copyrights or that he even has copyrights to any songs.
Petitioner, in his opposition to the notion, does not contradict
any of those assertions.

Petitioner may well have a dispute with the record
conpanies, and the returns may or nmay not be accurate, but
petitioner has placed nothing before us regarding the underlying
liabilities that we can properly adjudicate. Like the taxpayers

in Horn v. Comm ssioner, T.C. Mnp. 2002-207, and Smith v.

Comm ssioner, T.C Meno. 2002-59, whose efforts to dispute their

“sel f-assessed” liabilities we rejected, petitioner was not

prepared to allege and prove the facts showi ng his returns were
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incorrect. See also Montgonery v. Conm ssioner, supra at 19

(Marvel, J., concurring). W conclude that respondent’s second
ground (together with his third ground, discussed next) justifies
summary judgnent.

| V. Petitioner Has Failed To Aver Facts Showi ng Any O her Error
in the Detern nation

Al t hough petitioner avers errors in the assessnent
procedures and in other procedures, and inproper execution of
| evies, he sets forth no factual basis for those clains. Indeed,
respondent has yet to nake any levies with respect to the
assessnments. Except as we have discussed with respect to the
Appeal s officer’s refusal to consider the accuracy of the
assessnments, we see no error in the determ nation.

V. Concl usion

Petitioner has failed to put before us grounds on which we
could find that the Appeals officer erred in the determ nation
On that basis, respondent is entitled to summary disposition in
his favor.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




