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MEMORANDUM CPI NI ON
VASQUEZ, Judge: This case is before the Court on
respondent’s notion for summary judgnment and to i npose a penalty

under section 6673.1

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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Backgr ound

Petitioner submtted to the Internal Revenue Service Forns
1040, U.S. Individual Incone Tax Return, for 1999, 2000, 2001,
2002, 2003, 2004, and 2005. Petitioner listed only zeros on the
Forms 1040 for 1999, 2000, 2001, 2002, 2003, 2004, and 2005--
e.g., listing zero incone and zero tax due.

Respondent mailed petitioner statutory notices of deficiency
for 1999, 2000, and 2003. Petitioner received the notices of
deficiency for 1999, 2000, and 2003. Petitioner, however, did
not petition the Court regarding the notices of deficiency for
1999, 2000, and 2003.

On Septenber 15, 2004, respondent sent petitioner a Final
Notice, Notice of Intent to Levy and Notice of Your Right to a
Hearing with respect to petitioner’s 1999, 2000, and 2003 taxable
years (notice of |evy).

On or about Cctober 14, 2004, petitioner sent respondent a
Form 12153, Request for a Collection Due Process Hearing (hearing
request). On the hearing request, petitioner wote that “I wll
explain at the collection due process hearing” why she did not
agree with the notice of levy; she did not |list any years in the
space provided for “taxable years”. Petitioner did not propose
any collection alternatives.

On January 11, 2005, Appeal s Team Manager Leland J. Neubauer

sent petitioner a letter advising her that the Cklahoma City
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Appeal s Ofice received petitioner’s hearing request. The tax
periods were identified as petitioner’s 1999, 2000, and 2003 tax
years.

On January 23, 2005, petitioner sent a letter to M.

Neubauer advi sing himthat she wanted a face-to-face section 6330
hearing in San D ego, California.

Petitioner’s case was transferred to the San D ego Appeal s
O fice, and on February 24, 2005, Appeals Team Manager Jon Leo
sent petitioner a letter advising her that the San D ego Appeal s
of fice received petitioner’s hearing request.

On April 21, 2005, Settlenent O ficer Cynthia Chadwell sent
petitioner a letter advising petitioner that she (Ms. Chadwel |)
was assigned to petitioner’s hearing request and requesting
petitioner contact her (Ms. Chadwell) by May 5, 2005, to schedul e
a face-to-face hearing. M. Chadwell included with this letter a
Form 433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndividuals, for petitioner to conplete and return
W th supporting information. She also requested a copy of
petitioner’s 2004 inconme tax return. Petitioner did not contact
Ms. Chadwel|l on or before May 5, 2005.

On May 9, 2005, Ms. Chadwel|l sent petitioner a letter
requesting petitioner contact Ms. Chadwel |l by May 24, 2005, to

schedul e a face-to-face hearing.
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On May 24, 2005, petitioner contacted Ms. Chadwel |l and
requested a face-to-face hearing. That sanme day, Ms. Chadwel |
sent petitioner a letter to confirmthe date, tinme, and | ocation
of the section 6330 hearing, which was schedul ed for June 23,
2005. Ms. Chadwel |l again asked petitioner to submt a conpleted
Form 433- A and bring her 2004 tax return to the section 6330
heari ng.

On June 21, 2005, petitioner left Ms. Chadwell a voice
nmessage that petitioner could not keep the schedul ed appoi nt nent
due to a change in her work schedul e.

On June 22, 2005, Ms. Chadwell called petitioner, and
petitioner stated that she wi shed to reschedul e the hearing for
June 29, 2005. Ms. Chadwell told petitioner that this was
petitioner’s last chance for a face-to-face hearing. That sane
day, Ms. Chadwel| sent petitioner a letter rescheduling the
hearing for June 29, 2005, advising petitioner this was
petitioner’s |ast chance for an in-person hearing, and stating
that petitioner could have a tel ephone hearing and/or submt
docunents for Ms. Chadwell to consider (i.e., a correspondence
heari ng) .

On June 29, 2005, petitioner called Ms. Chadwell and advi sed
her that she (petitioner) could not nmake the schedul ed heari ng.

Ms. Chadwel| told petitioner that she would not be offered
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anot her opportunity for a face-to-face hearing, but M. Chadwell
woul d schedul e a tel ephone hearing for July 14, 2005.

On July 5, 2005, Ms. Chadwell sent petitioner a letter
confirmng their discussion on June 29, 2005. M. Chadwell also
noted that petitioner’s Form 1040 for 2004 had been posted to
petitioner’s account, it reflected no incone and no tax, and that
information returns in respondent’s possessi on showed t hat
petitioner received income fromvarious sources for 2004. M.
Chadwel | attached transcripts for 2004 to this letter indicating
petitioner’s sources of inconme for 2004. Ms. Chadwel | requested
a corrected Form 1040 for 2004 in advance of the schedul ed
t el ephone conference.

On July 7, 2005, petitioner’s son contacted Ms. Chadwell.

He stated that petitioner would not be providing the requested
information to Ms. Chadwel | and requested that the notice of
determ nation be issued. M. Chadwell asked to speak to
petitioner to confirmthis information, and petitioner confirnmed
it. M. Chadwell gave petitioner another opportunity for a phone
conference. Petitioner, however, refused this offer and stated
she woul d not provide the requested information.

Ms. Chadwel | reviewed the admnistrative file for 1999,
2000, and 2003, and confirnmed that respondent had conplied with
all applicable laws and adm ni strative procedures regarding 1999,

2000, and 2003.



- b -

On July 12, 2005, respondent issued a Notice of
Det erm nati on Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 to petitioner regarding petitioner’s 1999, 2000, and
2003 tax years. In the notice of determ nation, respondent
determ ned to sustain the proposed |evy.

On August 15, 2005, petitioner tinely filed a petition
regarding the notice of determnation. At the tine she filed her
petition, petitioner lived in La Mesa, California. The petition
contains frivolous and groundl ess argunents.

On June 29, 2006, respondent sent petitioner a letter
advi sing her of the provisions of section 6673 and t hat
respondent would file a notion requesting sanctions under section
6673.

On August 17, 2006, respondent filed a notion for summary
judgnent and to inpose a penalty under section 6673.

On August 21, 2006, the Court ordered petitioner to file any
objection to respondent’s notion for summary judgnent and to
i npose a penalty under section 6673 on or before Septenber 5,
2006. Petitioner did not file any objection, and the Court
cal endared said notion for hearing at the Court’s San Di ego,
California, session on Septenber 25, 2006.

Petitioner appeared at the hearing, admtted receiving
income for the years in issue, advanced frivol ous and groundl ess

argunents that the incone was not subject to tax, and was warned
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by the Court that her arguments were frivol ous and groundl ess and
the Court could inpose a penalty pursuant to section 6673.
Petitioner, however, disregarded these warnings and continued to
advance frivol ous and groundl ess argunents.

Di scussi on

Mbtion for Sunmary Judgnent

Rul e 121(a) provides that either party may nove for summary
judgnent upon all or any part of the legal issues in controversy.
Full or partial sunmary judgnment nay be granted only if it is
denonstrated that no genuine issue exists as to any material fact
and a decision may be rendered as a matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cir. 1994).

We conclude that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of
I aw.

1. Determ nation To Proceed Wth Coll ection

Section 6330(a) provides that the Secretary shall furnish
taxpayers with witten notice of their right to a hearing before
any property is |evied upon. Section 6330 further provides that
the taxpayer may request adm nistrative review of the matter (in
the formof a hearing) within a prescribed 30-day period. Sec.

6330(a) and (b).



- 8 -

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative neans of collection. Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). |If a taxpayer received a statutory notice
of deficiency for the years in issue or otherw se had the
opportunity to dispute the underlying tax liability, the taxpayer
is precluded fromchall enging the existence or anmount of the
underlying tax liability. Sec. 6330(c)(2)(B); Sego v.

Conmi ssi oner, supra at 610-611; Goza v. Conmi ssioner, supra at

182-183.
Petitioner received notices of deficiency for 1999, 2000,
and 2003. Accordingly, she cannot chall enge her underlying

liabilities. See sec. 6330(c)(2)(B); Sego v. Conm ssioner, supra

at 610-611; Goza v. Conm ssioner, supra at 182-183. Therefore,

we review respondent’s determ nation for an abuse of discretion.

See Sego v. Commi ssioner, supra at 610.

Petitioner has failed to raise a spousal defense, nake a
valid challenge to the appropriateness of respondent’s intended
collection action, or offer alternative neans of collection.

These i ssues are now deened conceded. See Rule 331(b)(4).
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Accordingly, we conclude that respondent did not abuse his
di scretion, and we sustain respondent’s determ nation to proceed
wi th collection.

[11. Section 6673

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous or groundl ess positions in
the proceedings or instituted the proceedings primarily for
delay. A position nmaintained by the taxpayer is “frivol ous”
where it is “contrary to established | aw and unsupported by a

reasoned, colorable argument for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see also Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer should have known cl ai m was
frivol ous).

Petitioner has advanced shopworn argunments characteristic of
tax-protester rhetoric that has been universally rejected by this

and other courts. WIcox v. Conm ssioner, 848 F.2d 1007 (9th

Cr. 1988), affg. T.C. Meno. 1987-225; Carter v. Conm SSioner,

784 F.2d 1006, 1009 (9th G r. 1986). W w Il not painstakingly
address petitioner’s assertions “wth sonber reasoni ng and
copious citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737

F.2d 1417, 1417 (5th Cr. 1984). Petitioner was warned several
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times by respondent and the Court that her argunents were
frivolous and without nerit, and that if she continued to advance
t hem she coul d be subject to a penalty of up to $25,000. Even
after receiving these repeated warnings, petitioner continued to
advance the sane frivolous and neritless argunents.

We concl ude petitioner’s position was frivol ous and
groundl ess and that petitioner instituted and nai ntai ned these
proceedings primarily for delay. Accordingly, pursuant to
section 6673(a) we hold petitioner is liable for a $2,500
penal ty.

To reflect the foregoing,

An appropriate order and

decision will be entered.




