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MVEMORANDUM OPI NI ON

KROUPA, Judge: Respondent determni ned an $8, 700 defici ency
in petitioners’ Federal incone tax and a $1, 740 accuracy-rel at ed
penal ty under section 6662 for 2004. W are asked to decide

whet her distributions petitioner husband (petitioner) received

IAIl section references are to the Internal Revenue Code in
effect for 2004, and all Rule references are to the Tax Court
Rul es of Practice and Procedure, unless otherw se indicated.
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fromhis retirement accounts are subject to the 10-percent
additional tax on early distributions if they fail to qualify for
the exception for substantially equal periodic paynents under
section 72(t)(2)(A(iv). W find that they are subject to the
additional tax. W are also asked to decide whether petitioners
are liable for the accuracy-related penalty under section
6662(a). W hold that they are.

Backgr ound

This case was submtted fully stipulated under Rule 122.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. The facts are so found.
Petitioners resided in Nevada at the tine they filed the
petition.

Petitioner was born in 1951. He retired from Sout hwestern
Bel | Tel ephone in 2003 when he was 52 and received al nost $1
mllion of [unmp-sumdistributions fromaqualified retirenent
pl ans. The |unp-sumdistributions consisted of $37,025,?2
$13, 296, $669, 665, and $187,857. He rolled over the
distributions tax free to qualified individual retirenent
annuities fromJefferson National Life Insurance (Jefferson
Nat i onal annuity) and Nationw de Life |Insurance Conpany

(Nationwi de annuity) in 2003. Petitioner had a |ife expectancy

2All nonetary ampunts are rounded to the nearest dollar.
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of 32.3 years at that tinme. See sec. 1.401(a)(9)-9, QA-1,
| ncome Tax Regs.

The Jefferson National Life |nsurance Annuity

Petitioner rolled over the $669, 665 distribution to the
Jefferson National annuity. The annuity contract contained an
i ndi vidual retirement annuity (IRA) endorsenent (I RA endorsenent)
providing that the contract is governed by section 408(b). An
| RA endorsenent neant that early distributions would be subject
to the 10-percent additional tax under section 72(t).

Petitioner signed a One-Tine or Systematic Parti al
Wt hdrawal Request Form (w thdrawal forn) approxi mately one week
after entering into the Jefferson National annuity contract. The
wi t hdrawal form prepared by Aspen Retirement Pl anning Services
(Aspen Retirement), authorized nonthly distributions of $5,600
fromthe Jefferson National annuity. The record does not
i ndi cate how the $5,600 nmonthly distribution amount was
determ ned. The withdrawal formindicates, however, that the
distributions qualify for section 72(t). Jefferson National
started making the $5,600 nonthly distributions to petitioner on
August 17, 2003. The Jefferson National annuity had a fair
mar ket val ue of $716,676 as of the end of 2003.

Petitioner signed another w thdrawal form on February 4,
2004, authorizing a one-tinme “hardship w thdrawal” of $45,000

fromthe Jefferson National annuity. Petitioners concede that
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t he $45, 000 hardship withdrawal distribution is subject to the
10- percent additional tax for early distributions even though
they failed to report the additional tax on the return for 2004.

Jefferson National issued to petitioners a Form 1099-R,

Distributions from Pensions, Annuities, Retirenment or Profit-
Sharing Plans, I RAs, Insurance Contracts, etc. (1099-R), for 2004
reporting a gross distribution of $112,200 fromthe annuity. The
gross distribution anbunt for 2004 included the $45, 000 hardship
wi t hdrawal and $67, 200 of systematic partial w thdrawal paynents
(the $5,600 nonthly amount tines 12 nonths). The 1099-R
i ndi cated that the distribution was froman “1RA/ SEP/ SI MPLE” and
listed a distribution code of “1” indicating that it was an early
di stribution for which there was no known exception to the
addi tional tax. See IRS Announcenment 2004-3, 2004-1 C. B. 294.
Petitioners reported the total distribution on the return for
2004 but failed to report that any portion was subject to the
addi tional tax.

Nati onwi de Life |Insurance Conpany

Petitioner rolled over $170,000 of the distributions to the
Nati onwi de annuity. The Nationwi de annuity contract contained an
| RA endorsenent providing that the contract is governed by
section 408(b). The Nationw de annuity contract also contained a
separate | RA Disclosure Statenment advising that early

di stributions would be subject to the 10-percent additional tax.
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Petitioner signed a withdrawal form approxi mately one week
after entering into the annuity contract with Nati onw de. The
wi t hdrawal form prepared by Aspen Retirenent, authorized nonthly
di stributions of $1,400 fromthe Nationwi de annuity. The record
does not indicate how the $1,400 nont hly anmobunt was cal cul at ed.
Nat i onwi de determ ned that a maxi nrum of $757 coul d be withdrawn
per nmonth if the distributions were to qualify for an exception
to section 72(t). Nationw de started making the $1,400 nonthly
distributions to petitioner on August 17, 2003. The Nati onw de
annuity had a fair market value of $172,820 at the end of 2003.

Nati onwi de issued to petitioners a 1099-R for 2004 reporting
a gross distribution of $16,800 (the $1,400 nonthly amount times
12 nmonths). The 1099-R indicated that the distribution was from
an “1 RA/SEP/ SI MPLE” and |isted a distribution code of “1”
indicating that it was an early distribution for which there was
no known exception to the additional tax. See |IRS Announcenent
2004- 3, supra. Petitioners reported the distribution on the
return for 2004 but failed to report that it was subject to the

addi ti onal tax.



The Return for 2004

Petitioners reported taxabl e pensions and annuities totaling
$136,000 on the return for 2004.% Petitioners reported that only
$49, 000 of the $136,000 constituted an early distribution and
reported additional tax of $4,900. The record does not indicate
how petitioners determ ned the taxable anpbunt. Respondent issued
petitioners a deficiency notice determning that the entire
distribution constituted an early distribution and therefore
determ ned an $8, 700 deficiency. The deficiency notice also
determ ned the accuracy-rel ated penalty based on substanti al
understatenment of inconme tax. Petitioners tinely filed a
petition to contest the determ nations in the deficiency notice.

Di scussi on

We are asked to determne the taxability of distributions
petitioner received in 2004 when he was 52 years old. Section
72(t) inposes a 10-percent additional tax on early distributions
froma retirenment plan because they “frustrate the intention of
saving for retirenent, and * * * [the additional tax] discourages

this from happening.” Dwer v. Conm ssioner, 106 T.C 337, 340

(1996) (citing S. Rept. 93-383, at 134 (1973), 1974-3 C. B
(Supp.) 80, 213). W are asked to deci de whether the

distributions petitioner received qualify for an exception to the

3Petitioners also received a $7,000 distribution froma
Fiserv Securities, Inc. account for which they concede they are
liable for the 10-percent additional tax on early distributions.
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10- percent additional tax on early distributions under section
72(t) and whether petitioners are liable for the section 6662(a)
accuracy-rel ated penalty. W address each of these issues in
turn.

| . 10- Percent Additional Tax for Early Distribution

Respondent argues that petitioner is liable for the 10-
percent additional tax on early distributions because petitioner
was under 59-1/2 years of age at the tine he received the
di stributions and the distributions do not qualify for an
exception under section 72(t)(2). Petitioners argue that section
72(q), rather than section 72(t), applies to the distributions
because the distributions were fromannuities. Petitioners fai
to di stinguish between nonqualified and qualified annuity
contracts, however, which are treated under different sections of

the Code.* The distinction is irrelevant here, though, because

4Sec. 72(q) provides for a 10-percent additional tax on
early distributions fromnonqualified annuity contracts while
sec. 72(t) provides for the additional tax on early distributions
fromaqualified retirement plans described in sec. 4974(c).
I ndi vidual retirenent annuities described in sec. 408(b)
constitute qualified retirenment plans under sec. 4974(c), and are
t hus subject to the additional tax for early distribution under
sec. 72(t). Sec. 72(t) applies here because the Jefferson
Nat i onal and Nationw de annuities were qualified individual
retirement annuities under sec. 408(b). Furthernore, petitioners
are estopped under the duty of consistency fromarguing that the
annuities were nonqualified. See Estate of Ashman v.
Comm ssioner, T.C Meno. 1998-145, affd. 31 F.3d 41 (9th Cr
2000). Accordingly, we wll apply sec. 72(t), rather than sec.
72(q), to determ ne whether the distributions qualify for an
exception to the additional tax.
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the section 72(q) exception clained by petitioners al so appears
in section 72(t). See IRS Notice 2004-15, 2004-1 C. B. 526.

A 10-percent additional tax is generally inposed on a
distribution froma qualified retirenment plan to a taxpayer who
has not reached the age of 59-1/2. Sec. 72(t)(1), (2)(A)(1).
There are sonme exceptions to the additional tax, however, and
t axpayers bear the burden of proving that a particul ar exception

applies. Bunney v. Conm ssioner, 114 T.C. 259, 265 (2000).

There is an exception for distributions that are part of a series
of substantially equal periodic paynents nade for the life or
life expectancy of the taxpayer or the joint lives or joint life
expectanci es of the taxpayer and his designated beneficiary.

Sec. 72(t)(2)(A(iv). Petitioners argue that the nonthly

di stributions fromthe Jefferson National and Nationw de
annuities qualify for this exception. W disagree.

The I nternal Revenue Service has issued gui dance that
anounts cal cul ated under one of three nethods (the IRS Notice 89-
25 nmethods) may qualify for the exception. |RS Notice 89-25,
QA- 12, 1989-1 C.B. 662, 666. Additionally, this Court has held
that conformng to one of the IRS Notice 89-25 net hods may
relieve a taxpayer of the 10-percent additional tax. See Arnold

v. Comm ssioner, 111 T.C 250, 252 n.1 (1998). The IRS Notice

89- 25 net hods include: (1) the required m nimumdistribution

met hod, (2) the fixed anortization nmethod, or (3) the fixed
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annuitization nmethod.®> See |IRS Notice 89-25, QA-12, supra; Rev.
Rul . 2002-62, 2002-2 C. B. 710. Each of these three nethods takes
into account the taxpayer’s life expectancy. See IRS Notice 89-

25, (&A-12, supra.

Petitioners have failed to prove that the distribution
anounts were based on any of the IRS Notice 89-25 nethods. The
record does not identify which, if any, nethod Aspen Retirenent
used in cal culating the anount of distributions. |In fact, the
mont hly distributions petitioner received were nore than double
t he maxi num anmounts determ ned by respondent under the fixed

anortization and fixed annuitization nethods.® Petitioners

SMaxi mum paynments under the fixed anortization nmethod are
determ ned by anortizing the account bal ance over the taxpayer’s
|ife expectancy at a reasonable interest rate. Rev. Rul. 2002-
62, sec. 2.01(b), 2002-2 C.B. at 710. Maxinmum paynents under the
fixed annuitization nethod are determ ned by dividing the account
bal ance by an annuity factor based on the taxpayer’'s life
expectancy and a reasonable interest rate. 1d. sec. 2.01(c),
2002-2 C.B. at 710. A reasonable interest rate for each nethod
is not nore than 120 percent of the Federal mdtermrate
determ ned in accordance with sec. 1274(d) for either of the two
mont hs preceding the nonth in which the distribution begins. 1d.
sec. 2.02(c), 2002-2 C.B. at 711

®Respondent applied interest rates of 3.68 percent and 3. 06
percent, reflecting 120 percent of the Federal mdtermrates for
June 2003 and July 2003. See Rev. Rul. 2003-60, 2003-1 C B. 987,
988; Rev. Rul. 2003-71, 2003-2 C.B. 1, 2. Respondent determ ned
t he maxi mum nonthly distribution anount fromthe Jefferson
Nati onal annuity under the fixed anortization nmethod was $2, 981
per nonth and the maxi mum nont hly anmount under the fixed
annuitization nethod was $2,963. Respondent determ ned the
maxi mum nont hl'y di stribution anmount fromthe Nati onwi de annuity
under the fixed anortization anount was $757 per nonth, and the
maxi mum nont hl y anount under the fixed annuitization nethod was

(continued. . .)
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assert that Aspen Retirenent based the nonthly distributions on a
10- percent annual rate of return for variable annuities but have
not established that a 10-percent rate of return is reasonable.
I n conparison, a reasonable rate of return for annuity
di stributions beginning in August 2003 under either the fixed
anortization or fixed annuitization nmethods woul d be 3.06 percent
or 3.68 percent. See Rev. Rul. 2002-62, sec. 2.02(c), 2002-2
C.B. at 711; Rev. Rul. 2003-60, 2003-1 C.B. 987, 988; Rev. Rul.
2003-71, 2003-2 C.B. 1, 2. Petitioners also claimthat the
di stributions were calculated so as to continue over petitioner’s
l[ifetime without depleting the account. Petitioners have not
provi ded any docunentation or testinony from Aspen Retirenent
expl ai ni ng what factors they considered in determning the
di stribution anount for either annuity.

Furthernore, it is unclear how the distributions could have
been substantially equal periodic paynents nade for petitioner’s
Iife expectancy, given the annuity account bal ances and
petitioner’s age and |life expectancy in 2003. Petitioner was 52
years of age and had a |ife expectancy of 32.3 years at the tine
the distributions commenced in 2003. See sec. 1.401(a)(9)-09,

QRA-1, Incone Tax Regs.’” The Jefferson National annuity had a

5(...continued)
$752.

The single life expectancy table found at sec. 1.401(a)(9)-
(continued. . .)
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val ue of $716,676 and the Nationwi de annuity had a val ue of
$172,820 at the end of 2003. Petitioner could receive
distributions of only $1,849 per nmonth fromthe Jefferson
National annuity, rather than $5,600, to avoid depleting the
account during his lifetine.® Simlarly, petitioner could
receive nmonthly distributions of only $425, rather than $1, 400,
fromthe Nationw de annuity.

Accordi ngly, we conclude that petitioners have not shown
that the distributions fromthe Jefferson National and Nationw de
annuities were substantially equal periodic paynents exenpt from
the additional tax under section 72(t).

1. Accuracy-Related Penalty

We next consider whether petitioners are liable for the
accuracy-rel ated penalty under section 6662(a). A taxpayer is
Iiable for an accuracy-rel ated penalty of 20 percent of any
portion of an underpaynent attributable to, anong other things, a
substantial understatenent of incone tax under section 6662(b)(2)
if the anmount of the understatenent exceeds the greater of either

10 percent of the tax required to be shown on the return, or

(...continued)
9, RA-1, Incone Tax Regs., is used for determning the life
expectancy of an individual for purposes of these cal cul ati ons.

%W reach this conclusion w thout taking into account any
rate of return on the annuity. W have not applied the 10-
percent rate of return used by Aspen Retirenent because
petitioners have not established that it was reasonabl e.



-12-
$5,000. Sec. 6662(a), (b)(2), (d)(1)(A; sec. 1.6662-4(a) and
(b)(i) and (2), Inconme Tax Regs. Petitioners reported that they
owed $12,956 of tax for 2004 and respondent determi ned upon
exam nation that petitioners owed $21,656. Petitioners therefore
understated the tax on the return by $8, 700, which is greater
than 10 percent of the tax required to be shown on the return, or
$5, 000.

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent, however, if it is shown
that there was reasonabl e cause for the taxpayer’s position and
that the taxpayer acted in good faith with respect to that
portion. Sec. 6664(c)(1); sec. 1.6664-4(a), Incone Tax Regs.

The determ nati on of whether a taxpayer acted with reasonabl e
cause and in good faith is made on a case-by-case basis, taking
into account all the pertinent facts and circunstances, including
the taxpayer’'s efforts to assess his or her proper tax liability
and the know edge and experience of the taxpayer. Sec. 1.6664-
4(b) (1), Income Tax Regs. The taxpayer bears the burden of proof

Wi th respect to reasonabl e cause. Higbee v. Conm ssioner, 116

T.C. 438, 446 (2001).
Petitioners argue that they should be absol ved fromthe

penal ty because they had reasonable cause for failing to report
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the entire amount as taxable.® W disagree. Nationw de inforned
petitioners that the distributions did not qualify as
substantially equal periodic paynents exenpt fromthe section
72(t) additional tax and the Jefferson National w thdrawal
request specifically indicated that the distribution was subject
to section 72(t). Mreover, the 1099-Rs issued by Jefferson
Nat i onal and Nationw de indicated that all the distributions were
early distributions for which no exception to the additional tax
applied. W find that petitioners have not shown reasonabl e
cause for failing to report the entire anount as taxabl e.

Petitioners also claimthat they relied on Aspen
Retirenent’s conputations to argue that they were eligible for
the substantially equal periodic paynents exception. Good faith
reliance on the advice of an independent, conpetent professional
as to the tax treatnent of an itemmay fulfill the reasonable

cause requirenent. See Neonatol ogy Associates, P. A v.

Commi ssioner, 115 T.C. 43, 98 (2000), affd. 299 F.3d 221 (3d Cr

2002). Petitioners have not shown, however, how Aspen Retirenent

cal cul ated the distributions, nor have they shown how they coul d

Petitioners also seek relief on the grounds that they
di scl osed the distributions on the return. See sec.
6662(d)(2)(B)(ii). Disclosure is adequate with respect to an
itemor a position on a returnonly if it was nmade on a Form
8275, Disclosure Statenent, or Form 8275-R, Regul ation D sclosure
Statenent, attached to the return or on a qualified anended
return for the taxable year. See Kelly v. Comm ssioner, T.C
Meno. 1996-529; sec. 1.6662-4(f)(1), Inconme Tax Regs. W find
that petitioners failed to adequately disclose the distributions.
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have relied upon any such cal cul ati ons gi ven the other
docunent ary evidence that no exception applied. Accordingly, we
sustain respondent’s determ nation that petitioners are |iable
for the accuracy-rel ated penalty under section 6662(a) for 2004.

We have considered all remaining argunents the parties made
and, to the extent not addressed, we conclude they are
irrelevant, noot, or neritless.

To reflect the foregoing,

Deci sion will be entered

for respondent.




