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MEMORANDUM OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of a Federal inconme tax deficiency and
penal ty under section 6662 that respondent determ ned with
respect to petitioner’s 2004 tax year.!?

The parties have resol ved a nunber of issues and have filed
a stipulation of facts and two stipulations of settled issues,
all of which are hereby incorporated by reference into our
findings. After concessions, the sole issue remaining for
decision is whether petitioner is liable for the accuracy-rel ated
penalty pursuant to section 6662.°2

Backgr ound

Petitioner and Yincang Wi (M. Wei), who was then her
husband, filed a joint Federal income tax return for 2004. That

return appears to have been prepared by a certified public

Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended and in effect for the
tax year at issue. All Rule references are to the Tax Court
Rul es of Practice and Procedure.

2Respondent asserts on brief that “Petitioner intends to
argue on brief that she is entitled to have the deficiency in tax
for 2004 conputed based on head of household rates.” Respondent
then argues that petitioner is not entitled to such treatnent.
In any event, petitioner did not raise that issue in her petition
or at any other time. Thus, even if her deficiency could now be
conputed at the head of household tax rate, petitioner is deened
to have conceded that she does not qualify for head of househol d
filing status for 2004. See Rule 34(b)(4). There is no evidence
t hat suggests otherwi se, were the matter preserved for
consideration on the nerits.
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accountant (C. P.A) nanmed John T. Tsai (M. Tsai).® On June 26,
2006, respondent issued petitioner and M. Wi a notice of
deficiency wwth respect to their 2004 tax year. The deficiency
was attributable to issues including (1) unreported ganbling

i ncone, (2) dividends, and (3) interest inconme. Respondent also
determ ned an accuracy-rel ated penalty pursuant to section 6662.
Petitioner filed a tinely petition with this Court.* At the tine
she filed her petition, petitioner resided in California.

Before trial, respondent granted petitioner partial relief
pursuant to section 6015(c). Atrial was held on May 2, 2008,
in Los Angeles, California.® After trial, the parties filed a
stipulation agreeing to the amount of ganbling income, dividends,
and interest incone allocable to petitioner for 2004.

Di scussi on

Respondent bears the burden of production with respect to
petitioner’s liability for the section 6662(a) penalty. See sec.
7491(c). This means that respondent “nust conme forward with

sufficient evidence indicating that it is appropriate to inpose

3Records of the California Board of Accountancy, which this
Court wll take judicial notice of, indicate that M. John Tzung-
Hsun Tsai has been a licensed certified public accountant since
Sept. 27, 1991.

‘Petitioner listed herself and M. Wi as the taxpayers in
her petition. On Mar. 15, 2007, the Court dism ssed the case for
| ack of jurisdiction as to M. Wi.

SPetitioner testified at trial through a translator.



- 4 -

the rel evant penalty.” Higbee v. Conm ssioner, 116 T.C 438, 446

(2001).

Subsection (a) of section 6662 inposes an accuracy-rel ated
penal ty on an under paynment of tax that is equal to 20 percent of
any underpaynent that is attributable to one of the causes listed
in subsection (b). Anmong those causes is negligence or disregard
of rules or regulations. Sec. 6662(b)(1l). Respondent contends
that petitioner is liable for the section 6662 penalty “on the
grounds of negligence.”

Section 6662(c) defines negligence as “any failure to make a
reasonabl e attenpt to conply with the provisions of this title”.
“IDlisregard” is defined to include “any carel ess, reckless, or
intentional disregard.” [d. Under caselaw, “‘Negligence is a
| ack of due care or the failure to do what a reasonabl e and
ordinarily prudent person would do under the circunstances.’”

Freytag v. Comm ssioner, 89 T.C 849, 887 (1987) (quoting

Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th Gr. 1967),

affg. on this issue 43 T.C. 168 (1964) and T.C. Menon. 1964-299),

affd. 904 F.2d 1011 (5th Cr. 1990), affd. 501 U S. 868 (1991).
There is an exception to the section 6662(a) penalty when a

t axpayer can denonstrate (1) reasonabl e cause for the

under paynent and (2) that the taxpayer acted in good faith with

respect to the underpaynent. Sec. 6664(c)(1l). Regulations

pronul gat ed under section 6664(c) further provide that the
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determ nati on of reasonable cause and good faith “is nade on a
case-by-case basis, taking into account all pertinent facts and
circunstances.” Sec. 1.6664-4(b)(1), Inconme Tax Regs.

Rel i ance upon the advice of a tax professional may establish
reasonabl e cause and good faith for the purpose of avoiding a

section 6662(a) penalty. See United States v. Boyle, 469 U S.

241, 250 (1985) (“Courts have frequently held that ‘reasonable
cause’ is established when a taxpayer shows that he reasonably
relied on the advice of an accountant or attorney”.). Such
reliance does not serve as an “absolute defense”; it is nerely “a

factor to be considered.” Freytaqg v. Conm Sssioner, supra at 888.

The casel aw sets forth the followng three requirenents in order
for a taxpayer to use reliance on a tax professional to avoid
liability for a section 6662(a) penalty: “(1) The adviser was a
conpet ent professional who had sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and accurate
information to the adviser, and (3) the taxpayer actually relied

in good faith on the adviser's judgnent.” See Neonatol ogy

Associates, P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd.

299 F.3d 221 (3d Gr. 2002).

Petitioner argues in summary fashion that she is not |iable
for the penalty because she “was allowed to offset in excess of
90% of the ganbling winnings with the losses.” W are

unpersuaded. To begin with, whether she has been allowed to
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of fset nost of her ganbling inconme wth ganbling | osses, although
rel evant to the anmount of the section 6662 penalty, is irrelevant
to the issue of whether she negligently underpaid tax because she
failed to report ganbling incone.

As for her reliance on M. Tsai, petitioner has failed to
denonstrate that she has satisfied the latter two prongs of the

Neonat ol ogy test. As to the first Neonatol ogy prong, we accept

that M. Tsai, as a CP. A, was a conpetent professional who had
sufficient expertise to justify reliance. See supra note 3. As

to the second Neonat ol ogy prong, petitioner has provided no

evi dence that she supplied M. Tsai with necessary and accurate
information. Indeed, the only information of record as to what
M. Tsai had in his possession when he prepared the return is
petitioner’s testinony that “ny former husband got all this
paperwork and presented it to the tax preparer.”

As to the final Neonatol ogy prong, petitioner has not

denonstrated that her reliance on M. Tsai was in good faith. In
that regard, petitioner had a duty to exam ne her return to
ensure that all inconme itenms were included. Magill v.

Commi ssioner, 70 T.C 465, 479-480 (1978), affd. 651 F.2d 1233

(6th Cr. 1981). She has conceded that she failed to do so.
Specifically, at trial petitioner acknow edged that she reads
arabi c nunmeral s and that she understood that she was signing the

2004 joint return under penalty of perjury. However, when asked
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by respondent’s counsel “Did you take the tinme to |ook at the
nunbers on the return before you signed it?”, she answered:

“Well, I didn't ook at the detail on that. Just signed it.”
When asked by the Court whether she had an opportunity to ask M.
Tsai, who petitioner acknow edged spoke Chi nese, questions about
the return, petitioner answered: “Well, | didn't ask. | had
[the] opportunity, but | didn't ask.”

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




