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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned a $3,570 deficiency in
petitioners’ Federal incone tax for 2003. After concessions,! we
are asked to decide two issues. First, we are asked to decide

whet her petitioner Sean M Riley (M. R ley) was away from hone

1See infra note 4 for the concessions of each party.
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when he worked as an airline nmechanic for Northwest Airlines
(NWA) in Newark to determ ne whether petitioners are entitled to
deduct expenses for his vehicle, neals, and | odging while M.
Riley was away from Prescott, Wsconsin, in the Mnneapolis area
where he normally lived. W conclude that M. Riley was not away
fromhonme. Second, we are asked to deci de whether petitioners
substanti ated various other expenses. W concl ude that
petitioners have substantiated and are entitled to deduct sone of
t hese ot her expenses. 2
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
Petitioners resided in Prescott, Wsconsin, at the tinme they
filed the petition.

M. Rley's Enploynent Wth Northwest Airlines

M. Riley began as an airline mechanic for NWA in 1992 and
wor ked through at |least 2004.® M. Riley worked in M nneapolis
from 1992 t hrough April 2003.

NWA sent | ayoff notices to sone of its enpl oyees when it
experienced financial difficulties. The enpl oyees receiving the

notices could either choose to accept the |ayoff or exercise

2All section references are to the Internal Revenue Code in
effect for 2003, and all Rule references are to the Tax Court
Rul es of Practice and Procedure, unless otherw se indicated.

3There is nothing in the record to indicate whether M.
Ril ey has continued to work for NWA after his 14-nmonth job in
Newar k ended in 2004.
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their seniority. Seniority depended on the length of tinme an
enpl oyee had worked for NWA, regardl ess of where the airline
facility was | ocated. An enployee with higher seniority could
bunp an enployee with | ess seniority and take that enpl oyee’s
position. The enployee with less seniority could then take the
| ayoff or find another enployee with |l ess seniority to bunp.
This seniority bunping arrangenent was in place across the
country, so that an NWA nmechani c | ooking to keep his or her job
at NWA had to | ook at several different cities to find a |ess
seni or enpl oyee to bunp.

M. Riley received a bunp notice in April 2003. M. Riley
chose to exercise his seniority and bunp anot her enpl oyee rather
than accept the layoff. M. Riley was able to bunp to Newark,
New Jersey. He started working in Newark in May 2003. M. Riley
worked in Newark for 14 nonths, until July 2004 when he quit the
Newar k j ob.

M. Rley' s position in Newark had no specific end date.
After he was bunped fromhis position in Mnneapolis, no NVA
position was available for himto return to in Mnneapolis. M.
Riley was forced to bunp other enployees and work in a different
city to stay wth NWA. NWA's needs for nmechanics in M nneapolis
as well as the choices of other nechanics al so subject to the
seniority systemwould influence the timng of M. Rley' s return

to an NVA position in M nneapolis.
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M. Riley maintained his Wsconsin residence throughout
2003, although he worked in Newark for 8 nonths of the year. M.
Riley returned to Wsconsin and stayed at his residence with his
famly for 2 nights every week during the 8 nonths in 2003 that
he worked in Newark. M. R ley had Internet access at his
W sconsin residence from Cctober 4 through the end of 2003.

M. Riley purchased a Dell desktop conputer, nonitor, and
printer (conputer) after starting work for NWA in Newark. The
conputer remained in petitioners’ Wsconsin residence. The
conputer was used for personal purposes. NW did not require M.
Riley to performwork for his Newark job on the conputer.

M. R ley used sonme of his own tools in his work for NWA
M. Riley did not produce any receipts show ng what tools he
owned, when he purchased the tools, and how much he paid for the
tools. M. Riley testified that he purchased safety gl asses for
$80 and safety shoes for $102. M. Riley did not provide any
recei pts or other docunents show ng he purchased these itens.

M. Riley also had a cellular phone. His cellular phone nunber
was the personal contact nunber he gave NVWA

M. Rley wore a uniformwhile he worked for NWA. He
estimated that he worked on average 22 days per nonth. M. Riley
al so wore a jacket while working that occasionally needed to be

drycl eaned.



Petitioners’ Return

Petitioners clainmd deductions for certain expenses on
Schedule A, Item zed Deductions, on their joint return for 2003.
Respondent exam ned petitioners’ return for 2003 and i ssued
petitioners a deficiency notice in which he disallowd many of
t he expense deductions. O the expenses still in dispute,*
petitioners assert they are entitled to deduct unreinbursed
enpl oyee expenses related to M. R ley’s NMA nechanic job. The
unr ei nmbur sed enpl oyee busi ness expenses petitioners clainmed
i ncl ude $5,596 of vehicle expenses, $38 of travel expenses, and
$3,162 of neals® while M. Riley worked in Newark. The
unr ei nbur sed enpl oyee busi ness expenses al so i nclude the
foll owi ng non-travel related expenses: $296 for depreciation of
tools, $75 of Internet expenses, $960 of cellul ar tel ephone
expenses, $1,106 of equi pnent expenses, $80 for safety gl asses,

$102 for safety shoes, and $822 for mmi ntenance of unifornmns.

‘“Respondent concedes that petitioners are entitled to deduct
State and | ocal incone taxes, real estate taxes, honme nortgage
interest, gifts to charity, tax preparation fees and a portion of
the union dues clained on the return for 2003. Petitioners
concede the deductions clainmed for mscell aneous supplies, costs
of tools, investnent fees, |IRA fees, and $4 of the $708 union
dues.

The gross anount of neals expenses petitioners clained on
the return is $4,864. Petitioners multiplied the neals expenses
by 65 percent, the applicable percentage allowable only for
enpl oyees subject to Departnent of Transportation hours of
service limts (DOT percentage). Sec. 274(n)(3). W need not
deci de whether petitioners are entitled to use the DOT percentage
as M. Rley was not away from hone.
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Petitioners tinely filed a petition.

OPI NI ON

The parties resolved many of the disputed expense deductions
before trial. W are asked to determ ne whether petitioners are
entitled to deduct the renmi ni ng expenses. W begin by
considering whether M. R ley was away from hone when he incurred
expenses for his vehicle, neals, and | odging in Newark.

Travel Expenses VWile Away From Hone

We begin by briefly outlining the rules for deducting travel
expenses. A taxpayer nmay deduct reasonable and necessary travel
expenses such as vehicle, neals, and | odgi ng expenses incurred
while away fromhonme in the pursuit of a trade or business.

Secs. 162(a)(2), 262(a). A taxpayer nust show that he or she was
away from hone when he or she incurred the expense, that the
expense i s reasonabl e and necessary, and that the expense was

incurred in pursuit of a trade or business. Conm Ssioner V.

Fl owers, 326 U.S. 465, 470 (1946). The determ nation of whether
t he taxpayer has satisfied these requirenents is a question of
fact. 1d.

The purpose of the deduction for expenses incurred away from
home is to alleviate the burden on the taxpayer whose busi ness

needs require himor her to maintain two hones and therefore

incur duplicate living expenses. Kroll v. Comm ssioner, 49 T.C

557, 562 (1968). The duplicate costs are not deductible where
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the taxpayer maintains two hones for personal reasons. Sec. 262;

Conmi ssioner v. Flowers, supra at 474.

A taxpayer may deduct the expenses he or she incurred while
away fromhone. Sec. 162(a)(2). The word “hone” for purposes of
section 162(a)(2) has a special neaning. It generally refers to
the area of a taxpayer’s principal place of enploynent, not the

t axpayer’s personal residence. Daly v. Comm ssioner, 72 T.C.

190, 195 (1979), affd. 662 F.2d 253 (4th Gr. 1981); Kroll v.

Conmi ssi oner, supra at 561-562.

There is an exception to the general rule that a taxpayer’s
tax hone is his or her principal place of enploynent. Peurifoy

v. Comm ssioner, 358 U S. 59, 60 (1958). The taxpayer’s tax hone

may be the taxpayer’s personal residence if the taxpayer’s

enpl oynent away from hone is tenporary. 1d.; Mtchell v.

Conmi ssioner, T.C. Menp. 1999-283. On the other hand, the

exception does not apply and the taxpayer’s tax honme renains the
princi pal place of enploynent if the enploynment away from hone is

indefinite. Kroll v. Conm ssioner, supra at 562. A taxpayer is

not tenporarily away from home during any period of enploynent if
t he enpl oynent |asts |onger than a year. Sec. 162(a).
It is presuned that a taxpayer will generally choose to live

near his or her place of enploynent. Frederick v. United States,

603 F.2d 1292, 1295 (8th Cr. 1979). A taxpayer nust, however,

have a principal place of enploynment and accept tenporary work in
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anot her location to be away fromhone. Kroll v. Conm ssioner,

supra. A person who has no principal place of business nor a
pl ace he or she resides permanently is an itinerant and has no
tax honme from which he or she can be away. Deaner v.

Comm ssi oner, 752 F.2d 337, 339 (8th Gr. 1985), affg. T.C. Meno.

1984-63; Edwards v. Commi ssioner, T.C Meno. 1987-396.

Al'l the facts and circunstances are considered in
determ ni ng whet her a taxpayer has a tax hone. See Rev. Rul. 73-
529, 1973-2 C.B. 37 (describing objective factors the
Commi ssi oner considers in determ ning whether a taxpayer has a
tax home). The taxpayer nust generally have sone busi ness
justification to maintain the first residence, beyond purely
personal reasons, to be entitled to deduct expenses incurred

while tenporarily away fromthat hone. Hantzis v. Conmm Ssioner,

638 F.2d 248, 255 (1st G r. 1981); Bochner v. Conm ssioner, 67

T.C. 824, 828 (1977); Tucker v. Conm ssioner, 55 T.C. 783, 787

(1971). \Were a taxpayer has no business connections with the
primary residence, there is no conpelling reason to nmaintain that
resi dence and incur substantial, continuous, and duplicative

expenses el sewhere. See Henderson v. Conm ssioner, 143 F.3d 497,

499 (9th Gr. 1998), affg. T.C. Meno. 1995-559; Deaner v.

Conmi ssi oner, supra; Hantzis v. Conmm SSioner, supra. I n that

situation, the expenses incurred while tenporarily away fromthat

resi dence are not deducti bl e. Hant zis v. Conmi Ssi oner, supra;
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Bochner v. Conmi ssioner, supra; Tucker v. Conm Sssioner, supra;

see McNeill v. Comm ssioner, T.C. Menp. 2003-65; Aldea v.

Conmi ssioner, T.C. Menp. 2000-136.

Once M. R ley was bunped from M nneapolis, he had no job to
return to there. His choices were to be laid off and have no
wor k, or to bunp ot her enployees and nove to a different city to
continue working. NWA gave M. Riley no end date for his
position in Newark. NWA no |longer required M. Riley to perform
any services whatsoever in M nneapolis once he was bunped.

Al though Ms. Rley remained in the famly residence in the

M nneapolis area with visits fromM. R ley while he worked in
Newar k, this fact al one does not dictate that M. R ley's tax
home was in Prescott, Wsconsin, where the famly residence was
| ocated. Unlike traveling sal espersons who may be required to
return to the hone city occasionally between business trips, M.
Riley' s business ties to M nneapolis ceased when he was bunped.

The Court understands that the NWA nechanics’ |ives were
unsettled and disrupted. Mechanics did not know how | ong t hey
woul d have a job in one specific location. They only knew the
system was based on seniority. They could bunp |ess senior
enpl oyees, and they coul d be bunped by nore senior enpl oyees.
Wil e we acknow edge that M. Riley would have liked to return to
the M nneapolis area, M. R ley did not know when such a return

woul d be possible due to the NWA seniority system The
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i kelihood of M. Riley's return to a NMA position in Mnneapolis
depended on NWA's needs for nechanics there as well as the
choi ces of nore senior nechanics. M. Rley did not know how
| ong he woul d be in Newark or where he mght go next. It was not
foreseeable that he would be able to return to M nneapolis at any
time due to the seniority system Thus we conclude there was no
busi ness reason for petitioners to maintain a hone in the
M nneapolis area. Petitioners kept the famly residence in the
M nneapolis area for purely personal reasons. Petitioners have
failed to prove that M. Riley had a tax hone in 2003.
Accordingly, M. R ley was not away from home in Newark, and the
expenses he incurred while there are not deductible.®

Subst anti ati on of Expenses

We next turn to the substantiation issues to determ ne
whet her petitioners are entitled to deduct the remaining
expenses. W begin by noting the fundanmental principle that the
Commi ssioner’s determ nations are generally presuned correct, and
t he taxpayer bears the burden of proving that these

determ nations are erroneous.’ Rule 142(a); I NDOPCO, Inc. v.

Even if we had found that M. Riley's tax hone during 2003
was Prescott, Wsconsin, M. R ley may not be treated as
tenporarily away from honme while he worked in Newark because the
position | asted over a year. See sec. 162(a).

'Petitioners do not claimthe burden of proof shifts to
respondent under sec. 7491(a). Petitioners also did not
establish they satisfy the requirenents of sec. 7491(a)(2). W

(continued. . .)
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Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111 (1933). Mreover, deductions are a matter of

| egislative grace, and the taxpayer has the burden to prove he or
she is entitled to any deduction clainmed. Rule 142(a); Deputy v.
du Pont, 308 U S. 488, 493 (1940); New Colonial lIce Co. v.

Hel vering, 292 U. S. 435, 440 (1934); Wl ch v. Helvering, supra.

Thi s i ncludes the burden of substantiati on. Hr adesky v.

Commi ssioner, 65 T.C. 87, 90 (1975), affd. per curiam540 F.2d

821 (5th Cr. 1976).
A taxpayer nust substantiate amounts claimed as deducti ons
by mai ntaining the records necessary to establish he or she is

entitled to the deductions. Sec. 6001; Hradesky v. Commi SsSi oner,

supra. The taxpayer shall keep such permanent records or books
of account as are sufficient to establish the anounts of
deductions clainmed on the return. Sec. 6001; sec. 1.6001-1(a),
(e), Inconme Tax Regs. The Court need not accept a taxpayer’s
self-serving testinony when the taxpayer fails to present

corroborative evidence. Beam v. Conm ssioner, T.C. Mnob. 1990-

304 (citing Tokarski v. Conmm ssioner, 87 T.C. 74, 77 (1986)),

affd. wi thout published opinion 956 F.2d 1166 (9th Cr. 1992).

(...continued)
therefore find that the burden of proof remains with petitioners.
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Unr ei mbur sed Enpl oyee Busi ness Expenses

We shall now consider whether petitioners are entitled to
deduct the unrei nbursed enpl oyee busi ness expenses they clai ned
on Schedule A. In general, all ordinary and necessary expenses
paid or incurred in carrying on a trade or business during the
t axabl e year are deductible, but personal, living, or famly
expenses are not deductible. Secs. 162(a), 262. Services
performed by an enpl oyee constitute a trade or business.

O Malley v. Conm ssioner, 91 T.C. 352, 363-364 (1988); sec.

1.162-17(a), Inconme Tax Regs.

| f a taxpayer establishes that he or she paid or incurred a
deducti bl e busi ness expense but does not establish the anmount of
t he deduction, we may approxinmate the amount of the all owabl e
deduction, bearing heavily against the taxpayer whose

i nexactitude is of his or her own nmaking. GCohan v. Conm ssioner,

39 F.2d 540, 543-544 (2d Cr. 1930). For the Cohan rule to
apply, however, a basis nust exist on which this Court can make

an approxi mation. Vanicek v. Comm ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d anmount to

ungui ded | argesse. WIllianms v. United States, 245 F.2d 559, 560
(5th Gir. 1957).

Certain business expenses may not be estimted because of
the strict substantiation requirenments of section 274(d). See

sec. 280F(d)(4)(A); Sanford v. Comm ssioner, 50 T.C 823, 827
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(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969). For such
expenses, only certain types of docunentary evidence wll
suffice.

| nt ernet Access Expenses

W& now exam ne those expenses not subject to the strict
substantiation requirenents. Petitioners clainmed $75 for
I nt ernet access expenses during 2003. W have previously
characterized Internet expenses as utility expenses. Verma V.

Conmi ssioner, T.C. Menp. 2001-132. Strict substantiation

t herefore does not apply, and we may estinmate the business
portion of utility expenses under the Cohan rule. See Pistoresi

V. Conm ssioner, T.C. Mnob. 1999-39.

Petitioners introduced a copy of an invoice show ng they
paid PressEnter, L.L.P., $107 for Internet access from Cct ober 4,
2003, to April 4, 2004, of which $52 was for Internet access
during 2003. M. Riley testified that the $23 difference between
t he amount clained on the return for Internet access and the
anmount shown on the PressEnter receipt is attributable to the
purchase price of software that had to be installed on
petitioners’ conputer to nmake the conputer Internet accessible.
The PressEnter charges were incurred during the tine M. Riley
wor ked in Newark while the conputer was in Wsconsin. In

addition, M. Riley failed to introduce docunmentati on show ng
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that his enployer, NWA, required himto have Internet access
whil e he worked in NewarKk.

Petitioners have not proven that M. Riley’ s enployer
required himto have Internet access for his work at NWA or that
he used the conputer for his work at NWA. Petitioners are
therefore not entitled to deduct their Internet access expenses
as enpl oyee busi ness expenses for 20083.

Safety d asses and Saf ety Shoes Expenses

Petitioners clainmed $80 for safety glasses and $102 for
safety shoes for 2003. A taxpayer is entitled to deduct
unr ei mbur sed enpl oyee expenses only to the extent that the
t axpayer denonstrates that he or she could not have been
rei nbursed for such expenses by his or her enployer. Sec.

162(a); Podens v. Conmm ssioner, 24 T.C 21, 23 (1955).

Petitioners did not provide any docunentati on show ng that

M. Riley purchased safety gl asses or safety shoes in 20083.
Moreover, the parties introduced the NWA airline nmechanics’ union
contract (union contract), which contradicts petitioners’ clained
deductions for safety glasses and safety shoes expenses. The

uni on contract shows that NWA provided its nechanics with safety
gl asses and safety shoes. Alternatively, NWA woul d rei nburse
enpl oyees up to $90 for each of the safety glasses and the safety
shoes if the enpl oyee chose to buy his or her own. Even if

petitioners had shown that M. Riley had purchased safety gl asses
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and safety shoes in 2003, petitioners have failed to denonstrate
that M. R ley was not, and could not have been, reinbursed for

such expenses by NWA. See Podens v. Conmi ssioner, supra at 23.

Petitioners are therefore not entitled to a deduction for safety
gl asses or safety shoes as enpl oyee busi ness expenses for 20083.

Cl eani ng Expenses for Uniforns

Petitioners claimed $822 for cl eaning expenses for M.
Riley’s NWA uni forns. Expenses for uniforns are deductible if
the uniforns are of a type specifically required as a condition
of enploynment, the uniforns are not adaptable to general use as
ordinary clothing, and the uniforns are not worn as ordi nary

clothing. Yeomans v. Comm ssioner, 30 T.C 757, 767-769 (1958);

Beckey v. Commi ssioner, T.C Meno. 1994-514.

W are satisfied that petitioners incurred deductible

expenses during 2003 for cleaning uniforns. Petitioners

i ntroduced the portion of the NWA flight technician’s agreenent
requiring M. Riley to wear a uniform M. Riley worked 22 days
per nmonth on average during 2003. M. Riley gave uncl ear

t esti mony, however, on how he cal cul ated the $822 for cl eaning
costs. Petitioners introduced a docunent on the |etterhead of
their CPA that also purports to indicate how the sum was
cal cul ated, but it suggests an excessive anount. The docunent
alleges that M. Riley separately washed his uniformshirt and

pants 22 tines per nmonth at $1.50 for each wash cycle and each
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dry cycle and drycl eaned his uniformjacket six tines per nonth
at $6 per drycl eani ng.

W may estinmate the anobunt of these expenses under the Cohan
rule. We adopt the unit cost of $1.50 |isted on petitioners’
exhibit as the cost to wash or dry one load of |aundry. W find
that approximately eight |oads of laundry for each of the nonths
M. Rley wrked is a reasonable nunber to yield 22 clean shirts
and pants and a jacket per nonth. Petitioners are therefore
entitled to deduct $288 of uniform cl eani ng expenses during 2003.

Depr eci ati on Expenses

Petitioners deducted $296 for depreciation of the tools M.
Riley used at his job at NWA. The cost of tools with useful
lives greater than a year is recoverable by depreciation. Secs.

167(a), 168(b); Seawight v. Comm ssioner, 117 T.C. 294, 305

(2001); denons v. Comm ssioner, T.C Meno. 1979-273. M. Riley
testified that he acquired his tools on January 1, 2001.

M. Riley admtted he had no receipts and that the $2, 000
reported was his estimate of the replacenent costs. The only
docunentary evidence petitioners introduced to support their
cl ai med deduction were two lists of mninmumtools for mechanics
required by NWA. Petitioners failed to introduce any docunentary
evidence to show their purchase price or the purchase date. M.
Riley also did not describe what specific tools he depreciated

nor the tools’ expected useful |ives.
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Petitioners have not substantiated that they are entitled to
a depreciation deduction. Further, we are unable to estimte any
anount for depreciation under the Cohan rul e because the evidence
petitioners introduced is inadequate. Petitioners are therefore
not entitled to deduct any anount for depreciation.

Expenses Subject to Strict Substantiation Requirenents

We now consi der those expenses that are subject to the
addi tional strict substantiation requirenments under section
274(d). Expenses subject to strict substantiation may not be

esti mat ed under the Cohan rule. Sanford v. Conm ssioner, 50 T.C.

at 827.

Cel |l ul ar Phone Expenses

Petitioners clainmed $960 of cellul ar phone expenses for
2003. Cellular phones are included in the definition of “listed
property” for purposes of section 274(d)(4) and are thus subject

to the strict substantiation requirenents. Gaylord v.

Comm ssioner, T.C Menp. 2003-273. A taxpayer nust establish the

anount of business use and the anobunt of total use for the
property to substantiate the anmount of expenses for |isted

property. N tschke v. Comm ssioner, T.C Meno. 2000-230; sec.

1.274-5T(b) (6)(i)(B), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985).
Petitioners provided copies of their cellular phone bills,

but they failed to establish that they incurred any expenses to
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use M. Riley’ s cellular phone for business purposes in addition
to those they woul d have incurred had he used it only for
personal purposes. Mreover, petitioners did not prove that NWA
required M. Riley to have a cellular phone. Petitioners are
therefore not entitled to deduct any cellular phone expenses as
enpl oyee busi ness expenses for 20083.

Equi pnent Expenses

Petitioners clainmed $1, 106 of equi pnent expenses for the
purchase of a conputer. Conputers and peri pheral equipnent are
“listed property” and are therefore subject to the strict
substantiation requirenments. Sec. 280F(d)(4)(A) (iv).

Petitioners introduced a $1,069 receipt frombDell for a
conputer they ordered in August 2003, after M. Riley had been in
Newar k for 3 nonths.® Petitioners have not proven that M.
Riley s enployer required himto purchase and use the conputer
for his work at NWA. Moreover, the conputer renained in the
W sconsin residence while M. Riley was working in Newark. W
find that the evidence petitioners introduced on this issue does
not satisfy the strict substantiation requirenents. Accordingly,
petitioners are not entitled to deduct any of the equi pnent costs

for the conputer.

8Petitioners introduced no evidence to explain the $37
di fference between the anount of equi pnent expenses they clai ned
and the amobunt shown on the receipt fromDell.
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To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




