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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: Respondent determ ned that Ranmeses School of
San Antoni o, Texas (petitioner), no longer qualified for
exenption from Federal incone taxation under section 501(a) as an
organi zation neeting the requirenments of section 501(c)(3).1
Respondent therefore revoked petitioner’s tax-exenpt status
ef fective Septenber 22, 1995. Petitioner chall enged respondent’s
determ nation by tinely invoking the jurisdiction of this Court
for a declaratory judgnment pursuant to section 7428. In
accordance wth Rule 217, the adm nistrative record underlying
respondent’s determnation was filed with the Court, and a
subsequent trial was conducted. At this juncture, the issue for
decision is whether petitioner is operated exclusively for exenpt
purposes (i.e., educational and/or charitable) within the neaning
of section 501(c)(3).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations of the parties, with acconpanying exhibits, are

i ncorporated herein by this reference.

1 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.



Foundi ng and Oper ati ons

Petitioner was forned as a nonprofit corporation under the
|aws of the State of Texas on Septenber 22, 1995. Pursuant to
its articles of incorporation, petitioner was organi zed for the
st ated exenpt purpose of operating a school “to provide a sound
education for all school-age children within the Cty of San
Antoni o and Bexar County, Texas.” At all relevant tines
petitioner has maintained its principal place of business in San
Ant oni o, Texas. Patricia L. Fennell (Ms. Fennell), founder of
petitioner, has fromits inception served as the school’s
executive director, president, and CEQO Basil H Franks
(M. Franks), apparently also known as Basil Kamau Atum was
i kewi se involved in the founding, incorporation, and early
operations of petitioner. M. Franks resigned fromfurther
participation in May of 1996. The articles of incorporation and
t he byl aws adopted in accordance therewith provided for a board
of directors to oversee governance of petitioner.

During 1996, petitioner submtted to the Internal Revenue
Service (IRS), a Form 1023, Application for Recognition of
Exenpti on Under Section 501(c)(3) of the Internal Revenue Code.
By letter dated May 9, 1997, petitioner received recognition from
the RS as an organi zati on exenpt fromtaxation under section
501(a) by reason of being described in section 501(c)(3). Exenpt

status under section 501(c)(3) rendered petitioner eligible under
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the Texas Education Code to apply for an open-enroll nent charter,
and thereby to be recognized as a State public school entitled to
receive public funding. See Tex. Educ. Code Ann. sec.
12.101(a)(3) (Vernon 1996). Petitioner so applied and on May 14,
1998, obtained fromthe Texas State Board of Education (SBCE) the
request ed open-enrollment charter.? The charter, in accordance
with applicable State |aw, inposed upon petitioner conditions
related to its operations, including rules to require conpliance
with generally accepted accounting principles (GAAP) and
recordkeepi ng standards, to restrict conflicts of interest and
| ess than armi s-length transactions, and to adhere to specific
di ctates governi ng student attendance and special education
pr ogr ans.

In 1995, petitioner began operating a school offering pre-
ki ndergarten through grade 12 instruction to children. The
school enployed what is referred to as a “nmulti-age level” or
“one-room school house” setting. Records suggest that student
enrol Il ment grew fromabout 10 in early years to approxinmately 100
by 1999. Throughout its history, the school has focused on

serving a racially and ethnically diverse, economcally

2 Although the parties’ stipulation references “March of
1998” in connection with receipt of the open-enroll nent charter,
a cursory review of the underlying docunent reveals that the
contract for charter was entered and executed on May 14, 1998.
See Cal - Mai ne Foods, Inc. v. Conmm ssioner, 93 T.C 181, 195
(1989) (holding that stipulations are properly disregarded where
clearly contrary to evidence contained in the record).
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di sadvant aged popul ation, with the magjority of the student body
drawn from mnority groups.

Classes were initially conducted in property |l eased to the
school at 315 North Hackberry Street in San Antonio, Texas. By
cash warranty deed dated February 10, 1998, petitioner becane the
record owner of property at 309 North Hackberry Street and 527
and 531 North Center Street in San Antonio. The 309 North
Hackberry Street |ocation has since constituted the school’s
princi pal place of business. By a rental agreenent dated May 1,
1998, Ms. Fennell purported to |ease the 309 North Hackberry and
527 North Center properties to petitioner for $1,500 and $1, 000
per nonth, respectively.

Personally, Ms. Fennell is the record owner of properties at
902 East Crockett and 442 Westm nster Avenue in San Antonio. The
|atter property constitutes Ms. Fennell’s principal residence.

Petitioner maintained various commercial checking accounts
at Frost National Bank. M. Fennell possessed check witing
authority on these accounts. Checks from petitioner’s bank
accounts were issued to nmake purchase price and nortgage paynents
on the properties titled to Ms. Fennell in her personal capacity
at 902 East Crockett and 442 Westm nster Avenue. Petitioner’s
funds were |ikew se used to make paynents on | eases entered by
Ms. Fennell as an individual on other properties. M. Fennel

al so frompetitioner’s bank accounts issued checks to herself as
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payee and nmade cash withdrawals for which the record reflects no
docunent ed and established business purpose. Business purpose or
board authorization is simlarly lacking for thousands of dollars
of expenditures directed to retail stores, credit card conpani es,
financial institutions, Ms. Fennell’s dentist, and other
busi nesses. Nor does the record suggest any docunented system
either (1) of loans to and repaynents by Ms. Fennell or (2) of
| oans by Ms. Fennell and reinbursenents fromthe school.

State Adm nistrative Proceedi ngs

Public education in Texas is overseen by the SBCE, a body of
15 nenbers el ected by the voters, and by the comm ssioner of
educati on, an individual appointed by the governor and confirmnmed
by the State senate. Tex. Educ. Code Ann. secs. 7.051, 7.055,
7.101, 7.102 (Vernon 1996). The SBCE carries out its statutorily
prescri bed powers and duties, which consist in |arge part of
establ i shing educational policies, prograns, and standards, with
t he assi stance of the comm ssioner of education. Tex. Educ. Code
Ann. sec. 7.102. The conm ssioner of education, in turn, heads
the adm ni strative agency, the Texas Education Agency (TEA or the
agency), charged with adm nistering and nonitoring conpliance
wi th educational progranms. Tex. Educ. Code Ann. secs. 7.002,
7.021 (Vernon 1996).

In February of 1999, the conm ssioner of education directed

the TEA to conduct a financial status audit of petitioner.
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Fol | owi ng i ssuance by the TEA of findings reflecting a nunber of
inproprieties, the comm ssioner directed the agency to conduct an
on-site investigation into the fiscal managenent of the school.
The on-site investigation took place on March 25-29 and 31, 1999,
and the TEA issued its final report of findings on June 23, 1999.
G ven that the investigative audit had reveal ed | egal and
mat erial violations of petitioner’s open-enrollnment charter, the
report recomrended that the TEA institute proceedi ngs for adverse
action, i.e., revocation of the charter, by the SBCE.

Accordingly, the TEA instituted a proceedi ng before the
SBOE. An adm nistrative | aw judge was assigned to preside over
the resultant hearing and to render a proposal for decision in
the matter. A 2-day hearing, which included the presentation of
docunentary evidence and w tness testinony, was conducted on
Novenmber 9 and 10, 1999, and petitioner was represented by
attorney Roger Stephens. On Novenber 18, 1999, the
adm nistrative | aw judge issued a proposal for decision
containing 48 separate findings of fact, a discussion sunmari zi ng
those findings and their inport, and specific conclusions of |aw
The proposal ultimtely recomended that petitioner’s charter be
revoked.

The follow ng excerpt fromthe proposal’s discussion
encapsul ates the enunerated findings and concl usi ons:

It is clear fromthe evidence that RSSAT was bei ng
operated wi thout a functioning board of directors. Two
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directors were reflected in board m nutes as having
attended neetings; however, the directors did not
attend neetings as the mnutes reflect. In fact, the
directors were not even aware of the neetings. The

ori ginal budget was never anended as required to

refl ect a decrease in the nunber of projected students
in attendance. The school accounts were being used for
personal purposes by the executive director of the
school w thout any oversight by the board of directors.
Docunments submtted by the executive director as
support for additional paynents were altered prior to
subm ssion to the agency. Student attendance records
were inflated, resulting in overpaynents to the school.
Speci al education requirenents were ignored until the
end of Novenber of 1998; entries of tenporary

pl acemrents were nade well after the fact w thout the
knowl edge and consent of the original nmakers of
docunents. Required special education ARD neetings
were not held, and mandatory forns were not conpl eted.

In short, the evidence establishes that the
executive director had unfettered discretion to direct
and nmanage the operation of RSSAT and its financi al
affairs. As a direct result of this unilatera
authority, the school failed to neet the requirenents
of the charter contract, failed to conply with GAAP and
failed to neet applicable | aws and rul es.

The open-enrol Il nent charter of RSSAT shoul d be
revoked.

On January 14, 2000, after review of the proposal and any
exceptions thereto submtted by the parties, the SBCE i ssued a
decision that: (1) “FOUND’' that the findings of fact,

di scussi on, and concl usions of |aw contained in the Novenber 18,
1999, proposal for decision were proven by a preponderance of the
evi dence; (2) “ORDERED’ that those findings of fact, discussion,
and concl usi ons of |aw were “ADOPTED’ by the SBOE for al

pur poses; and (3) “ORDERED’ that the open-enrollnent charter of

the school was “REVCKED effective January 14, 2000.



- 9 -
Subsequently, on March 3, 2000, the SBOE issued a final order
denyi ng the school’s notion for rehearing.

| RS Exam nati on

Exam nation by the IRS into petitioner’s tax-exenpt status
began in late 2001, precipitated by the forwarding to the IRS of
a newspaper article reporting the revocation of the school’s
charter. The IRS conducted an investigation into whether
petitioner conplied with the standards inposed under section
501(c)(3). In particular, the IRS sought financial and
governance records in order to verify the information reported by
petitioner on Fornms 990, Return of Organi zation Exenpt from
I ncone Tax, and to evaluate the records for possible instances of
private benefit and personal inurenent. To that end, dozens of
i nformati on docunent requests were issued to petitioner, but only
a very limted portion of the requested materials was ever
provi ded, and often only after repeated inquiries, m ssed or
del ayed appoi ntnents, and a general |ack of cooperation on the
part of petitioner. Consequently, additional information was
sought and obtained fromthird-party sources, including public
records and the TEA

The exam nation culmnated with i ssuance on Septenber 8,
2004, of the final adverse determ nation underlying this
l[itigation. The conclusion was that petitioner failed to

establish that it was operated exclusively for an exenpt purpose,
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inthat it was operated for the benefit of private interests and
a part of net earnings inured to the benefit of its founder
Ms. Fennel | .

OPI NI ON

CGeneral Rul es--Exenpt St at us

Section 501(a) exenpts from Federal incone taxation
organi zati ons described in section 501(c). Anong the
organi zati ons so described are those set forth in section
501(c)(3):

(3) Corporations * * * organi zed and oper at ed

exclusively for religious, charitable, scientific,

testing for public safety, literary, or educational

pur poses, or to foster national or international

amat eur sports conpetition * * * | or for the

prevention of cruelty to children or animals, no part

of the net earnings of which inures to the benefit of

any private shareholder or individual * * *

In order to be exenpt under section 501(c)(3), an
organi zati on nust be both organi zed exclusively for one or nore
of the exenpt purposes specified in the section, known as the
organi zati onal test, and operated exclusively for such purposes,
known as the operational test. See sec. 1.501(c)(3)-1(a)(1),
| ncone Tax Regs. Failure to satisfy either test forecloses a
section 501(c)(3) exenption. 1d.

In application of the organizational and operational tests,

“exclusively” does not nean “‘solely’” or “‘absolutely w thout

exception’”. Nationalist Myvenent v. Conm ssioner, 102 T.C. 558,

576 (1994) (quoting Church in Boston v. Conmm ssioner, 71 T.C
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102, 107 (1978)), affd. 37 F.3d 216 (5th Cr. 1994); see al so

Copyright Oearance Cr., Inc. v. Commi ssioner, 79 T.C. 793, 803-

804 (1982). Nonetheless, the presence of a single nonexenpt
purpose, if substantial in nature, precludes exenpt status,
regardl ess of the nunber or inportance of truly exenpt purposes.

Better Bus. Bureau v. United States, 326 U. S. 279, 283 (1945);

Redl ands Surqgical Servs. v. Conm ssioner, 113 T.C. 47, 71-72

(1999), affd. 242 F.3d 904 (9th Gr. 2001); Nationalist Mvenent

v. Conm ssioner, supra at 576; Am Canpaign Acad. V.

Comm ssioner, 92 T.C. 1053, 1065 (1989).

To satisfy the exclusivity requirenent as it pertains to the
organi zational test, the entity's articles of organization nust
l[imt its purposes to those which are exenpt and nust not
expressly enpower it to engage, except in insubstantial part, in
activities not in furtherance of exenpt purposes. Sec.
1.501(c)(3)-1(b)(1)(i)(a) and (b), Incone Tax Regs. The articles
or applicable | aw nust al so ensure that, upon dissolution of the
organi zation, assets would not be distributed to its nenbers or
sharehol ders. Sec. 1.501(c)(3)-1(b)(4), Incone Tax Regs.

Wth respect to the operational test:

An organi zation will be regarded as “operated

exclusively” for one or nore exenpt purposes only if it

engages primarily in activities which acconplish one or

nmore of such exenpt purposes specified in section

501(c)(3). An organization wll not be so regarded if

nore than an insubstantial part of its activities is

not in furtherance of an exenpt purpose. [ Sec.
1.501(c)(3)-1(c)(1), Inconme Tax Regs.]
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The operational test also reinforces the express dictates of
section 501(c)(3) in that an entity is deenmed not to operate
exclusively for exenpt purposes if net earnings are distributed
or otherwise inure to the benefit of private individuals or if
its activities involve proscribed political involvenent. Sec.
1.501(c)(3)-1(c)(2) and (3), Incone Tax Regs. Additionally,
al t hough an organi zati on may be engaged only in a single activity
directed toward nultiple purposes, both exenpt and nonexenpt,
failure to satisfy the operational test will result if any

nonexenpt purpose is substantial. Redlands Surgical Servs. V.

Conmi ssi oner, supra at 71; Copyright O earance Cr., Inc. v.

Commi ssi oner, supra at 803-804.

Exenpt purposes, in turn, are those specified in section
501(c)(3), such as religious, charitable, scientific, and
educational. Sec. 1.501(c)(3)-1(d)(1)(i), Incone Tax Regs.
Charitable is further defined as foll ows:

The term “charitable” is used in section 501(c)(3) in
its generally accepted | egal sense and is, therefore,
not to be construed as limted by the separate
enuneration in section 501(c)(3) of other tax-exenpt
pur poses which may fall within the broad outlines of
“charity” as devel oped by judicial decisions. Such
termincludes: Relief of the poor and distressed or of
t he underprivil eged; advancenent of religion;
advancenent of education or science; erection or

mai nt enance of public buildings, nonunments, or works;

| esseni ng of the burdens of CGovernnent; and pronotion
of social welfare by organi zati ons designed to
acconplish any of the above purposes, or (i) to |lessen
nei ghbor hood tensions; (ii) to elimnate prejudice and
discrimnation; (iii) to defend human and civil rights
secured by law, or (iv) to conbat comrunity
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deterioration and juvenile delinquency. * * * [ Sec.
1.501(c)(3)-1(d)(2), Inconme Tax Regs.]

Educational is simlarly expounded, to wit: “The term
“educational’, as used in section 501(c)(3), relates to--(a) The
instruction or training of the individual for the purpose of
i nprovi ng or devel oping his capabilities; or (b) The instruction
of the public on subjects useful to the individual and benefici al
to the comunity.” Sec. 1.501(c)(3)-1(d)(3)(i), Incone Tax Regs.
Regul ations also |ist several exanples of educational
organi zations, including “An organi zation, such as a primary or
secondary school, a college, or a professional or trade school,
whi ch has a regularly scheduled curriculum a regular faculty,
and a reqgularly enrolled body of students in attendance at a
pl ace where the educational activities are regularly carried on.”
Sec. 1.501(c)(3)-2(d)(3)(ii), Exanple (1), Incone Tax Regs.

However, regardl ess of the presence of what m ght otherw se
be proper exenpt purposes, an explicit exception to section
501(c)(3) status exists in that:

An organi zation is not organi zed or operated

exclusively for one or nore of the purposes specified

in* * * [section 501(c)(3)] unless it serves a public

rather than a private interest. Thus, * * * it is

necessary for an organi zation to establish that it is

not organi zed or operated for the benefit of private

interests such as designated individuals, the creator

or his famly, sharehol ders of the organization, or

persons controlled, directly or indirectly, by such

private interests. [Sec. 1.501(c)(3)-1(d)(1)(ii),
| nconmre Tax Regs. ]
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In other words, if an organization can be shown to benefit
private interests, a limtation substantially overlappi ng but
enconpassi ng nore than sinply the inurenment of earnings to
insiders, it will be deemed to further a nonexenpt purpose. Am_

Canmpai gn Acad. v. Conmi ssioner, supra at 1066, 1068-1069; Church

of the Transfiquring Spirit, Inc. v. Comissioner, 76 T.C. 1, 5 &

n.5 (1981). Private benefits wthin the scope of the prohibition
may i nclude an advantage, profit, fruit, privilege, gain, or

interest. Am Canpai gn Acad. v. Commi ssioner, supra at 1065-

1066.

A substantial body of casel aw has explored the concept of
private benefit within the framework of the relationship between
an organi zation claimng tax-exenpt status and its founder (or

smal |l group of related insiders). See, e.g., Founding Church of

Scientology v. United States, 188 C. d . 490, 412 F.2d 1197,

1199- 1202 (1969); Church of Eternal Life & Liberty, Inc. v.

Conmm ssioner, 86 T.C. 916, 927-928 (1986); Church of the

Transfiquring Spirit, Inc. v. Comm Ssioner, supra at 5-6; Basic

Bible Church v. Conm ssioner, 74 T.C. 846, 856-858 (1980), affd.

sub nom Ganzow v. Conm ssioner, 739 F.2d 265 (7th Cr. 1984);

Bubbling Waell Church of Universal Love, Inc. v. Conm ssioner, 74

T.C. 531, 534-538 (1980), affd. 670 F.2d 104 (9th Cir. 1981);

Unitary M ssion Church v. Conmi ssioner, 74 T.C. 507, 512-515
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(1980), affd. wi thout published opinion 647 F.2d 163 (2d Cr.
1981) .

Factors energing repeatedly as indicative of prohibited
i nurenment and private benefit include control by the founder over
the entity’'s funds, assets, and disbursenents; use of entity
nmoneys for personal expenses; paynent of salary or rent to the
founder w thout any acconpanyi ng evi dence or analysis of the
reasonabl eness of the anmounts; and purported | oans to the founder
showi ng a ready private source of credit. See, e.g., Founding

Church of Scientology v. United States, supra at 1200-1202;

Church of FEternal Life & Liberty, Inc. v. Conm ssioner, supra at

927-928; Church of the Transfiquring Spirit, Inc. V.

Conmi ssi oner, supra at 5-6; Basic Bible Church v. Conni ssioner,

supra at 857-858; Bubbling Well Church of Universal Love, Inc. v.

Conmi ssi oner, supra at 534-538; Unitary M ssion Church v.

Conmi ssi oner, supra at 513-515. As this Court has noted, such

ci rcunst ances provide “an obvious opportunity for abuse of the
cl ai med tax-exenpt status” and make incunbent “open and candid
di scl osure of all facts”; otherwise, “the logical inference is
that the facts, if disclosed, would show that petitioner fails to

meet the requirenents of section 501(c)(3).” Bubbling Well

Church of Universal Love, Inc. v. Conmni ssioner, supra at 535; see

al so, e.g., Founding Church of Scientology v. United States,

supra at 1201; Basic Bible Church v. Conm ssioner, supra at 858.
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Upon a conclusion that relevant facts reveal private
benefit, the organization will not qualify as operating primarily
for exenpt purposes “absent a showi ng that no nore than an
i nsubstantial part of its activities further the private

interests or any other nonexenpt purposes.” Am Canpaign Acad.

V. Conm ssioner, 92 T.C. at 1066.

1. Contentions of the Parties

Respondent contends that petitioner’s status as an
organi zati on exenpt fromtax under section 501(c)(3) should be
revoked. It is respondent’s position that petitioner fails the
operational test inposed pursuant to section 1.501(c)(3)-1(c),
| nconme Tax Regs., on grounds that the school was operated to
benefit private interests of Ms. Fennell and that part of its net
earnings inured to her benefit. Respondent relies on the
evidentiary record conpiled throughout this proceeding and al so
argues, as set forth in an anendnent to answer, that the doctrine
of collateral estoppel applies to preclude petitioner from
relitigating questions of fact central to the instant dispute.

Conversely, petitioner asserts that it satisfies the
operational test, operating for public interest as an educati onal
facility. Petitioner further denies the existence of inurenent

for personal gain or private interests. Wth respect to
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coll ateral estoppel, petitioner challenges application of the
doctrine in this context.?

[, Burden of Proof and Status of the Record

As pertains to tax litigation generally, the typical rule
W th respect to burden of proof is that determ nations by the
Comm ssi oner are presuned correct, and the taxpayer bears the
burden of proving error therein. Rule 142(a); Wlch v.
Hel vering, 290 U. S. 111, 115 (1933). As applied in the

particul ar context of proceedings involving tax-exenpt status,

3 To the extent that petitioner on brief renews its
obj ections to respondent’s notion for |leave to file anmendnent to
answer, and thereby to plead coll ateral estoppel, the Court
affirnms the ruling made at trial granting respondent’s notion.
For reasons nore fully explained in the transcript of
proceedi ngs, the Court remains convinced that the liberality of
the Court’s rul es concerning anended pl eadings and the | ack of
any real surprise or prejudice to petitioner counsel for
acceptance of the anendnent. See Rule 41.

Petitioner also attenpts to renew on brief evidentiary
obj ections to exhibits subpoenaed fromthe TEA and introduced by
respondent at trial. The objections are characterized as
“hearsay” and appear to incorporate conplaints about the
specificity of the subpoena. The disputed docunents constitute
public records and/or records of a regularly conducted business
activity and were acconpanied by a witten declaration fromthe
TEA certifying their authenticity. None of petitioner’s
al | egati ons cast doubt on the adm ssibility of the docunents
under Fed. R Evid. 803(6), 803(8), 902(4), and/or 902(11). It
is also noteworthy that nearly all of the proffered materials
were already a part of the record in this case on account of the
presence of copies in the admnistrative record. Respondent
resubmtted the docunents during trial in order to provide
certified copies. The Court is satisfied that petitioner’s
obj ections were properly overrul ed.



- 18 -
it likewse is well settled that the organi zation bears the
burden of overcom ng the grounds set forth in the Conm ssioner’s

final ruling letter. See, e.g., Am Canpaign Acad. V.

Conmi ssi oner, supra at 1063-1064; Basic Bible Church v.

Conmi ssioner, 74 T.C. at 856.

Because an exenption is a deviation fromthe norm of
taxation, courts have reasoned that “a heavy burden” to establish
satisfaction of all requisites for such status falls on the

entity. Harding Hosp., Inc. v. United States, 505 F.2d 1068,

1071 (6th Gr. 1974). 1In the words of the Court of Appeals for
the Fifth Crcuit, to which appeal in the instant case woul d
normally lie: “It is the burden of the party claimng the
exenption, of course, to prove entitlenent to it.” Senior

Ctizens Stores, Inc. v. United States, 602 F.2d 711, 713 (5th

Cr. 1979).

There exist, however, several exceptions to the general
rule. Section 7491(a)(1) may shift the burden to the
Comm ssioner with respect to factual issues where the taxpayer
i ntroduces credible evidence, but the provision operates only
where the taxpayer establishes that he or she has conplied under
section 7491(a)(2) with all substantiation requirenents, has
mai ntai ned all required records, and has cooperated with
reasonabl e requests for w tnesses, information, docunents,

meetings, and interviews. See H Conf. Rept. 105-599, at 239-240
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(1998), 1998-3 C.B. 747, 993-994. Here, petitioner has made no
argunment directed toward section 7491 and consequently has not
shown that all necessary prerequisites for a shift of burden have
been net. Additionally, the record is replete with evidence
suggesting | ack of cooperation. Hence, regardl ess of the
applicability of section 7491 in the setting of a declaratory
j udgnent action, an issue we do not reach, it is clear that it
woul d afford no relief to petitioner in this situation. See S.

Cnty. Association v. Comm ssioner, T.C. Menp. 2005-285.

Nonet hel ess, an additional exception is relevant to this
proceedi ng. The Conm ssioner bears the burden of proof with
respect to any new matter raised in the answer. Rule 142(a)(1).
By anmendnent to answer, respondent here expressly pl eaded
coll ateral estoppel. To summarize, then, the burden rests on
petitioner to establish that it was operated exclusively for
exenpt purposes, specifically overcom ng the determ nation by
respondent of private inurenment and benefit. Respondent, on the
ot her hand, would have to shoul der the burden of show ng
applicability of collateral estoppel to prevent petitioner from
relitigating questions of fact pertaining to such issues of
i nurenment, benefit, and the operational test.

However, because the volum nous record in this case is
replete with evidence that would conpel the Court, in an

i ndependent wei ghing of the materials presented and w t hout
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regard to any binding effect of the SBOE decision, to nmake
findings essentially identical to those of the SBCE to the extent
relevant to the result we reach here, we conclude that it is
unnecessary to probe the applicability of collateral estoppel.
To further explain, petitioner at trial, in support of its
position, offered only a single docunentary exhibit and the
testinony of three witness. The docunent was a copy of the
school’s articles of incorporation, identical in every materi al
respect to nmultiple copies already contained in the
adm ni strative record. The witnesses were a teacher who worked
at the school for a year, a part-tinme teacher’s aide who assisted
at the school for 2 or 3 nonths, and Ms. Fennell. Neither of the
former two could recall the specific tinme period during which
they were associated with petitioner. Mst critically, the
testinony proffered by all three was generalized, conclusory, and
patently insufficient to cast any serious doubt on the details
regardi ng particul ar transactions and events evinced by the
adm ni strative record.

For exanple, the testinony elicited on direct exam nation
fromthe teacher regarding i ssues such as private benefit
consi sted of the follow ng:

Q Ckay. Are you aware whether, or did you see
as a teacher her [Ms. Fennell] participating in any
board neetings or anything while you were there?

A Yes. There were board neetings. W had,
like, I think there were two or three board neetings.
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Q Ckay. Now, as far as the expenses, to your
know edge, wi th Ranmeses School, things that you have
eye wWitnessed or you have seen, have you seen Ms.
Fennel | take school resources and use them for her own
personal benefit or gain?

A No, | haven't.

When probed on cross-exam nation as to the basis for his

statenents, the teacher noted that he saw noney bei ng used for

“equi pnent”, “conputers and stuff”, and *“books” but, with respect
to Ms. Fennell’s “personal deal” did not see “any new car”, “any
new house”, “dianonds, gold, all this type of stuff”.

Simlarly, the only question of the teacher’s aide directed
toward the issues at hand was: “Have you ever seen anything
illegal or inproper at Raneses School ?”, and the response: *“No,
sir.”

Even Ms. Fennell’s testinony was simlarly nebul ous and
indefinite. Rather than specifically addressing any of the
particular, allegedly self-dealing, transactions reflected in
petitioner’s bank records, counsel for petitioner inquired:

“Ckay. Let nme ask you concerning, as far as, did you nmake any

di spositions or any checks under Raneses School for your own

personal gain or benefit?” M. Fennell answered: “No, none for
my own personal gain or benefit.” Testinony regarding real
estate was nearly as opaque. Instead of probing particular

rental or | oan agreenents or paynents, counsel asked questions

such as “What |I’masking is--did you buy any real estate for
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personal gain or benefit?”, to which Ms. Fennell replied: “No,
have not purchased any real estate for personal gain. Al the
real estate involved in the questions surroundi ng Raneses School
was purchased for the intent of the school. It was purchased for
the intent of classroons, playgrounds, gyns, things like this,
for Rameses School .”

Thus, given the | ack of probative value in the evidence
offered by petitioner at trial, whether or not petitioner is
permtted to relitigate factual issues addressed by the SBCE is
of little practical nmonment. The docunentary record and the SBOE
deci sion speak with a consistent voice, and petitioner has put
forward not hing convincing to the contrary.

| V. Anal ysis--Revocation of Exenpt Status

Petitioner’s exenpt status was revoked on account of failure
to satisfy the operational test, which failure in turn was based
on private benefit and inurenent. Accordingly, the critical
inquiry in this case is whether the facts support a determ nation
of private benefit. As set forth in detail supra, nuch casel aw
has revol ved around questions of private benefit as between an
entity and its founder. Factors highlighted as indicative of a
prohi bited rel ati onshi p have included control by the founder over
the entity’'s funds, assets, and disbursenents; use of entity
nmoneys for personal expenses; paynent of salary or rent to the

founder w thout any acconpanyi ng evi dence or analysis of the
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reasonabl eness of the anmounts; and purported | oans to the founder
show ng a ready private source of credit. Nearly all of these
factors are present here.
Express findings of fact fromthe SBOE proceedi ng provide a
vivid encapsul ati on of the evidence contained in the record on
these topics and are worth quoting at sone | ength:

Creation, Inplenentation and Review of the School’s
Budget by the Board of Directors; General Oversight of
t he School

* * * * * * *

8. By failing to adopt as a current and legally
adequat e budget, RSSAT s governing board failed inits
duty to provide oversight, direction, supervision, and
control over the adm nistration of the school as
required by the charter. Further, as a result of this
failure, Ms. Fennell has exercised budget authority for
t he school w thout the oversight and direction of the
board of directors as required by the charter.

* * * * * * *

Conpensation of Ms. Fennell; O her Questionable
Fi nanci al Transacti ons

11. Wil e RSSAT s board approved a sal ary of
$5, 000. 00 per nonth for Ms. Fennell as the school
adm nistrator, the school’s payroll journal showed
sal ary amounts in excess of $5,000.00 per nonth. In
Novenber 1998, Decenber 1998 and January 1999,
Ms. Fennell was paid $8,000.00, $11,857.00 and
$10, 000. 00 respectively. Al though Ms. Fennell asserted
that the excess anobunts were awarded as rei nbursenent
for noney that she had | oaned the school, the
docunentation that she personally presented to TEA in
support of her claimhad clearly been altered. For
exanpl e, dates on checks had been changed to correspond
to the appropriate tinme period and invoices were
altered to reflect higher anounts. Further, there is
no docunentation that the board of directors authorized
t he paynent of additional anounts of salary.
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12. No docunentation exists to support
expendi tures of $7,252.00 in fourteen counter checks by
Ms. Fennell. Sonme checks drawn on the school’s account
by Ms. Fennell paid for personal services such as
dental work. Ms. Fennell paid Bandera Dental $224.00
for a dental cleaning using Ranmeses School check #409
on Cctober 2, 1998. No docunentation exists to
denonstrate that checks such as these were paynent for
school -rel ated services. The paynents were not
approved by the board of directors pursuant to an
anmended budget .

13. In addition to the counter checks descri bed
in Finding of Fact No. 12, Ms. Fennell nmade unexpl ai ned
cash withdrawal s on the school’s account. No
docunent ati on exists establishing that the w thdrawal s
are directly connected to school -rel ated expenditures,
al t hough Ms. Fennell informed agency staff that the
w t hdrawal s rei nbursed her for the expenditure of her
personal funds for school purposes. The paynents were
not approved by the board of directors.

Real Estate Transactions and Lease Paynents

14. Ms. Fennell, as “president and CEO of Raneses
School, Inc. [sic], Founder, Omer” received a cash
warranty deed from Vera WIIians-Young, grantor, for
property |l ocated at 309 North Hackberry Street, 527
North Center Street and 531 North Center Street.

Ms. Fennell |eased the properties located at 309 North
Hackberry Street and 527 North Center Street to the
Raneses School. The school occupied these properties.
The rental agreenment provided that the nonthly rents
for the Hackberry property and the North Center
property were $1,500.00 a nonth and $1, 000. 00 a nont h,
respectively. The agreenent was uni que and did not
resenble traditional |ease agreenents. It contained
only one signature, that of Ms. Fennell, and did not
contain a specific termof years. No board m nutes
exi st denonstrating notice, acceptance or ratification
of the |ease. No | ease paynents were docunented by the
school. Further, if in fact the school owned the
property, the school was |easing the property from
itself under the owner rental agreenent.

15. There is evidence of other |ease paynents in
the latter part of 1998: $720 to Chase Manhattan Bank
for a “nortgage | ease paynent”; $6,500 to Al fredo
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Guzman (902 E. Crockett); $1,000 to Sara Guzman; $500
to Jean Parker; $3,300 to J. Guy Sowells (517 Center);
and $3,300 to Janmes Goodman (525 Center Street). No

| ease agreenents were produced by the school, and no
real estate transactions supporting these transactions
were found during a deed records search.

16. M. Fennell bought the property at 902 E

Crockett from Al fred Guzman as an individual and not as

a representative of RSSAT. M. Fennell issued Raneses

School check Nunmber 0454, dated Cctober 9, 1998, to

M. Quzman as a paynent for the property. [Citations

omtted.]

The foregoing factual circunstances, independently borne out
by the docunentary record, are nore than sufficient to establish
prohi bited private benefit. Furthernore, even if petitioner were
permtted to chall enge the SBOE findings, its response on brief
consists solely of short, unsupported, and conclusory statenents
of denial. For exanple, the school’s entire argunent on openi ng
brief on the inurenent and private benefit issue reads:

Plaintiff presented witnesses to testify that board

nmeetings were regularly conducted and that Plaintiff

did not personally benefit or receive personal gains.

Plaintiff explains rei nbursenment of single RAMESES

check at a dentist office. Plaintiff was w thout

avai |l abl e checks at the tine and duly reinbursed

RAMESES SCHOOL.

Simlar blanket statenents on reply brief are equally
unpersuasive in the face of the detail ed evi dence.

Hence, the Court is constrained to hold on the entire record
in this case that, on account of proscribed private benefit,

petitioner was not operated exclusively for exenpt purposes
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within the nmeani ng of section 501(c)(3). Petitioner’s tax-exenpt
status is properly revoked.
The Court has considered all other argunments made by the
parties and, to the extent not specifically addressed herein, has
concluded that they are wthout nerit or are noot. To reflect

t he foregoing,

Deci sion will be entered

for respondent.




