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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

HAI NES, Judge: The petition in this case was filed in
response to the Notices of Determ nation Concerning Collection
Action Under Section 6320 (notices of determ nation) for 1996,

1997, and 1998.! Pursuant to section 6330(d), petitioner seeks

1 Unless otherwi se noted, all section references are to the
(continued. . .)
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revi ew of respondent’s determ nation sustaining a Federal tax
lien. After concessions,? the issues for decision are: (1)
Whet her petitioner is liable for additions to tax under section
6651(a) (1) and (a)(2) for 1998; and (2) whether respondent abused
his discretion in sustaining the Federal tax lien.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in San Bruno, California.
Petitioner is a practicing attorney.

Petitioner had his gall bladder renoved in 1996 and was off
work for 4 nonths. After his recovery, petitioner was able to
continue his |egal practice, pay business expenses, nanage two
rental properties, and take care of two m nor children.

On April 8, 2001, petitioner filed a Form 1040, U. S.

I ndi vi dual I ncone Tax Return, for 1998, show ng a tax due of

$8,122. Petitioner nmade no paynents at the time of filing.

Y(...continued)
I nt ernal Revenue Code in effect for the years in issue.

2 The parties disagreed over petitioner’s Schedul e A,
Item zed Deductions, for 1996, but respondent now concedes t hat
petitioner is entitled to the deduction. The parties have al so
stipulated that, subsequent to his filing with this Court,
petitioner fully paid his 1996 and 1997 tax liabilities,
including additions to tax pertaining to those years. Upon
paynment, the Federal tax liens for 1996 and 1997 were rel eased.
Only 1998 remains at issue.
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Upon recei pt of the 1998 incone tax return, respondent
assessed the tax due of $8,122, an addition to tax for failure to
timely file a return under section 6651(a)(1) of $1,827, an
addition to tax for failure to tinely pay the tax under section
6651(a)(2) of $1,015, and an addition to tax for failure to pay
estimated tax under section 6654 of $257 agai nst petitioner.
Respondent did not issue a notice of deficiency to petitioner.

On April 9, 2003, respondent sent petitioner a Notice of
Federal Tax Lien and Your Right to a Hearing Under | RC 6320 for
1998.

On May 5, 2003, respondent received petitioner’s request for
a section 6330 hearing. Theresa M Anper (M. Anper), Appeals
Col | ection Specialist, sent confirmation of receipt on July 31,
2003, and requested that petitioner conplete a Form 433-A,

Col l ection Information Statement for Individuals. Petitioner did
not respond.

Ms. Anper sent a second |etter on August 25, 20083,
requesting petitioner conplete a Form 433-A, and stating that if
she did not hear frompetitioner by Septenber 9, 2003, his
section 6330 hearing would consist of an adm nistrative review of
his file. Petitioner did not respond.

On Septenber 24, 2003, Appeals Oficer Gerry Melick (M.
Melick) sent petitioner a letter requesting that petitioner

contact her by phone to discuss petitioner’s section 6330 hearing
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request. Petitioner did not respond. M. Melick sent a second
letter on Cctober 8, 2003, requesting that petitioner respond
within 15 days. Petitioner did not respond.

Respondent conducted an adm ni strative revi ew of
petitioner’s file. On Novenber 25, 2003, respondent sent
petitioner notice of determ nation sustaining the filing of the
Federal tax lien for 1998.

On Decenber 23, 2003, petitioner tinely filed a petition
with the Court. Upon order of the Court, petitioner filed an
anended petition on February 24, 2004, seeking review of the
underlying tax liability and relief fromthe lien collection
action under section 6320.

The parties have stipulated that, subsequent to petitioner’s
filing wth this Court, an installnment agreenment has been entered
into for petitioner’s outstanding tax liability, and that any
overpaynments resulting fromthe all owance of petitioner’s
schedul e A expense deduction for 1996 will be applied to the
outstanding tax liability for 1998.

At trial, petitioner raised a reasonable cause defense to
the section 6651 additions to tax, citing his 1996 surgery.

OPI NI ON

Pursuant to section 6330(d)(1), wthin 30 days of the

i ssuance of the notice of determ nation, the taxpayer may appeal

the determnation to this Court if we have jurisdiction over the
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underlying tax liability. Van Es v. Conm ssioner, 115 T.C 324,

328-329 (2000). This Court has interpreted “underlying tax
liability” in section 6330(d)(1) to include any anounts owed by
t he taxpayer pursuant to the tax laws, including additions to

tax. Katz v. Comm ssioner, 115 T.C 329, 339 (2000). Petitioner

tinely filed his petition with this Court pursuant to section
6330(d) (1), and, because he was not issued a notice of deficiency
and did not otherw se have the opportunity to dispute the
underlying tax liability, petitioner may chall enge the additions

to tax. See id.; sec. 6330(c)(2)(B); Mntgonery v. Conm Ssioner,

122 T.C. 1, 8-10 (2004).
Where the validity of the underlying tax liability is
properly at issue, the Court will review the matter de novo.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000); Goza V.

Comm ssioner, 114 T.C 176, 181 (2000). \Where the validity of

the underlying tax liability is not properly at issue, however,
the Court will review the Comm ssioner’s adm nistrative

determ nati on for abuse of discretion. Sego v. Conmni Sssioner,

supra; Goza v. Conm ssioner, supra.

We shall review de novo whether petitioner is |liable for the

additions to tax under section 6651. See Downi ng V.

Comm ssioner, 118 T.C. 22, 29 (2002); Goodwin v. Conmm SSioner;

T.C. Meno. 2003-289; Joye v. Comm ssioner, T.C. Meno. 2002-14.

If we find that petitioner is liable for the additions to tax, we
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shal |l review respondent’s adm ni strative determ nation sustai ning

the Federal tax lien for abuse of discretion. See Downi ng V.

Conmi ssi oner, supra; Goodwin v. Conm ssioner, supra; Joye V.

Conmi sSsi oner, supra.

| ssue 1: De Novo Review of Section 6651 Additions to Tax

Respondent determ ned that petitioner is liable for
additions to tax pursuant to section 6651(a)(1) and (2) for 1998.
Section 6651(a)(1l) inposes an addition to tax for failure to file
a return by the date prescribed (determned with regard to any
extension for time for filing). Section 6651(a)(2) inposes an
addition to tax for failure to pay the anbunt shown as tax on a
return by the date prescribed (determned with regard to any
extension for time for filing). |If petitioner establishes that
the failure to tinely file or pay is due to reasonabl e cause and
not due to willful neglect, he can avoid the additions to tax.
Sec. 6651(a)(1l) and (2).

Section 7491(c) requires respondent to carry the burden of
production with respect to any addition to tax for failure to

file or pay. Higbee v. Conm ssioner, 116 T.C 438, 446-447

(2001). To neet his burden of production, respondent nust cone
forward with sufficient evidence indicating that it is
appropriate to inpose the additions to tax. 1d. Once respondent
nmeets this burden, petitioner nmust cone forward with evi dence

sufficient to persuade the Court that respondent’s determ nation



is incorrect. |d.

The parties stipulate that petitioner filed his 1998 tax
return 2 years late. In addition, the parties stipulate that
petitioner has not fully paid his 1998 tax liability. W find
that, on these facts, respondent net his burden of production
under section 7491(c). As a result, petitioner nmust cone forward
wi th evidence sufficient to persuade the Court that respondent’s
determ nation that petitioner is liable for the section
6651(a)(1) and (a)(2) additions to tax is incorrect.

A showi ng of reasonabl e cause requires the petitioner to
denonstrate that he exercised ordinary business care and
prudence, but neverthel ess was unable to file or pay the tax
within the prescribed tine. Sec. 301.6651-1(c)(1), Proced. &
Adm n. Regs. For illness to constitute reasonabl e cause for
failure to file, petitioner nust show that it incapacitated him

to such a degree that he could not file his returns. WIllians v.

Commi ssioner, 16 T.C 893, 905-906 (1951); see, e.g., Joseph v.

Commi ssioner, T.C. Menp. 2003-19 (“Illness or incapacity may

constitute reasonable cause if the taxpayer establishes that he

was so ill he was unable to file.”); Black v. Conm ssioner, T.C

Meno. 2002-307 (“[We are unpersuaded that illness is the cause
of petitioners’ continuing delinquency.”), affd. 94 Fed. Appx.

968 (3d Cir. 2004); Watts v. Conm ssioner, T.C Meno. 1999-416

(“[A] taxpayer’s selective inability to performhis or her tax
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obligations, while perform ng their regul ar business, does not

excuse failure to file.”); Wight v. Comm ssioner, T.C. Mno.

1998-224 (“[T] he duration of the incapacity nust approxi mate that
of the failure to file.”), affd. 173 F.3d 848 (2d G r. 1999).

Petitioner’s argunment that the delay in filing and paynent
was due to reasonabl e cause was based solely on his 1996 surgery,
the acconpanying illness, and his inability to work for 4 nonths.
However, after his recovery, petitioner was able to continue his
| egal practice, pay business expenses, nmanage two rental
properties, and take care of two mnor children. Petitioner’s
health problenms in 1996 do not explain his failure to tinely file
or pay for 1998, nor his repeated failures to contact
respondent’s Appeals Ofice in 2003. On the basis of the facts
presented, we conclude that petitioner did not have reasonabl e
cause for his delay in filing and payi ng taxes.

| ssue 2: Abuse of Discretion Review of Respondent’s Determ nation

Because petitioner is liable for the additions to tax, we
shal |l review respondent’s adm ni strative determ nation sustai ning
the Federal tax lien for abuse of discretion. Section 6321
i nposes a Federal tax lien in favor of the United States on al
property and rights to property of any person when a demand for
paynment of an outstanding tax liability has been nade and the
person fails to pay those taxes.

Petitioner has offered no evidence indicating that
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respondent abused his discretion in sustaining the Federal tax
lien. Petitioner has yet to pay his outstanding tax liability
for 1998. Wiile an install ment agreenent has been entered into
for petitioner’s outstanding tax liability, that agreenent does
not preclude respondent frommaintaining a lien while taxes are
still outstanding. Secs. 6322 and 6323(j); cf. sec. 301.6323(j)-
1, Proced. & Adm n. Regs. (Comm ssioner may withdraw a notice of
Federal tax lien under certain conditions). On the basis of the
facts presented, we hold that respondent did not abuse his
di scretion in upholding the Federal tax I|ien.

We have considered all of petitioner’s contentions,
argunents, and requests, and to the extent that they are not
di scussed herein, we conclude themto be noot, irrelevant, or
w thout nerit.

To reflect the foregoing,

An appropriate order of

di sm ssal and decision will be

ent er ed.

[Reporter’s Note: This report was amended by order dated August 3, 2005.]



