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WOLFE, Special Trial Judge: This case was heard pursuant to

the provisions of sections 6330(d) and 7463 of the Internal
Revenue Code in effect when the petition was filed. Unless

ot herwi se indicated, all subsequent section references are to the
I nternal Revenue Code in effect at relevant tinmes. The decision
to be entered is not reviewable by any other court, and this

opi nion should not be cited as authority. The sole issue for

deci sion i s whether respondent abused his discretion in failing
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to consider petitioner’s offer in conprom se at a hearing as
requi red by section 6330(b) and (c)(2)(A) (iii).

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Wen she filed her
petition, petitioner resided in Fresno, California.

On February 8, 2002, respondent issued to petitioner a
Notice of Intent to Levy under | RC 6330 (notice) with regard to
petitioner’s unpaid Federal inconme tax liability for 1999. 1In
response to the notice, petitioner filed a Form 12153, Request
for a Collection Due Process Hearing (CDP hearing), on February
16, 2002. Petitioner stated on the Form 12153 that she wanted to
explore an offer in conpromse. Petitioner’s case was assigned
to an Appeals officer (the Appeals officer) fromrespondent’s
Appeal s office in Fresno, California (the Appeals office). On
June 13, 2002, the Appeals officer wote petitioner the follow ng
letter:

This is to advise you that | have been assigned your

request for a Collection Due Process Hearing. | have

schedul ed your hearing for Wednesday July 10, 2002 at

10:00 AM The Col | ection Due Process hearing may be

conducted via tel ephone, correspondence or in a personal

conference. To facilitate our discussions, | am

encl osi ng an expl anation of the Appeals process for

Col | ecti on Due Process cases.

| suggest we conduct the hearing by tel ephone. Pl ease

call nme at the scheduled date and tine. * * * |f you

woul d i ke to conduct the hearing in a different way,

such as in person or by correspondence please |let ne
know before the hearing date. |If the date and tine is
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not conveni ent please notify ne prior to the hearing
date as to the day of the week (Mynday - Thursday) and
time (between 9:00 AM and 3: 00 PM in which a hearing
may be hel d.

| have included a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed

I ndi viduals. |If you wish to propose collection
alternatives, please conplete this financial statenent
and return it to ne at |east 10 days prior to the
Hearing * * * If | do not receive the Form 433A at | east
10 days prior to the Hearing | can only assune that you
do not wish to propose a collection alternative. * * *

On July 10, 2002, petitioner did not call in for her
schedul ed CDP hearing, and, as of that date, she had not
contacted the Appeals officer to reschedul e the CDP hearing and
had not returned a conpleted Form 433-A. Follow ng petitioner’s
failure to appear for her CDP hearing, the Appeals officer sent
to petitioner the followng letter, dated July 10, 2002:

Your Coll ection Due Process Hearing was schedul ed for
Wednesday July 10, 2002 at 10:00. Since | didn’'t
receive a call fromyou |I can only assune you no | onger
desire a Hearing. | have enclosed Form 12257 which is
a wai ver of review of a collection due process

determ nation. |If you sign and return that formyou

w Il save us sone work and speed up the closing of your
case. In the event you still desire a hearing pl ease
notify nme of this on or before the cl ose of business
Monday July 22, 2002. 1In the event there is no
response a determnation will be nade based on

avail able information and a Determ nation Letter w |
be issued. | amusually in the office Monday -
Thursday from 8:30 - 6:00.

Petitioner tel ephoned the Appeals officer on or about July
11, 2002. Petitioner told the Appeals officer that she had been
out of the country and still wanted a hearing. Petitioner and

t he Appeals officer discussed her case, and petitioner concl uded
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that she still wanted to propose an offer in conprom se. The
Appeal s officer asked petitioner to submt a conpleted
Form 433- A

On August 5, 2002, the Appeals officer still had not
received a Form 433-A from petitioner and had not heard from her
since July 11, 2002. On August 5, 2002, the Appeals officer
admnistratively closed petitioner’s case for a determ nation
based upon the information in her file. On August 8, 2002, the
Appeal s officer received a package from petitioner containing a
conpl eted Form 433-A and related financial docunents (the offer
in conprom se materials). The Appeals officer considered the
offer in conpromse materials to be late, and he did not review
the information. On August 12, 2002, the Appeals officer issued
a Notice of Determ nation. The Notice of Determ nation stated
that petitioner did not have an offer in conpronm se pendi ng at
this time and set forth the follow ng rationale for preceding
with the |evy:

Al though a levy is intrusive, since the information

related to the taxpayer’s financial specifics were not
provided so that we m ght evaluate the collection
alternative, the proposed collection action bal ances

the need for the efficient collection of the taxes with

the legitimte concern of the taxpayer that any
collection action be no nore intrusive than necessary.
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By letter dated August 13, 2002, the Appeals officer sent
petitioner the follow ng explanation of his decision in issuing
the Notice of Determ nation

On August 5, 2002 | cl osed your case for issuance of
our Determnation Letter. On August 12, 2002 that
letter was mailed. | will place the information you
recently sent us in the admnistrative file and ask

t hat someone in our Automated Coll ection System (ACS)
Departnent take a | ook at it for purposes of
considering the next collection step.

You have a choi ce concerning our Determ nation Letter.
You can file a petition with the United States Tax
Court and ask either the governnent’s attorney or the
Judge to have soneone | ook at your information or you
can do nothing and | et soneone with our ACS Depart nent
| ook at it once your case is returned to them

Upon receiving the Notice of Determ nation, petitioner wote
the followng letter to the Appeals officer on August 22, 2002:

| received your notice dated August 12, 2002. | have
two concerns: (1) when we spoke on July 11, 2002, |
distinctly renmenber the due date being July 31, 2002.

| remenber we went back & forth on the due date but
this was the date we decided on * * * (2) | submtted
all the information on July 31, 2002. | dropped it in
the box at the main post office. The nmail handl er had
to [purchase] 11 -37¢ stanps on the envel ope. That
envel ope was returned - see attached.

Attached to petitioner’s letter was a copy of a notice fromthe
Postal Service, which bore a postmark dated in August 2002. The
copy submtted to the Court is difficult to read, and the date in
August is illegible. The Postal Service notice states:

We regret that your mail is being returned to you because

of hei ghtened security neasures. All donestic mail,
wei ghi ng 16 ounces or over, that bears stanps * * *



MJUST be presented to a retail clerk at a post office.

Postage that is affixed to the return mail may be used

for re-mailing the item
On the notice fromthe Postal Service was the foll ow ng
handwitten nmessage froma Postal Service enployee: “You dropped
a large priority envelope in the drop box - it was returned, but
| cancelled the stanps for you and sent it on - to avoid further
delay.” The notation “8-2" is handwitten on the envelope in
whi ch petitioner nmailed her materials to the Appeals officer.

Petitioner tinely filed a petition with this Court under
section 6330(d). After petitioner’s case was set for trial, in
the words of the stipulation of the parties, “As a courtesy to
Petitioner, Respondent’s counsel forwarded * * * [her file] to an
Ofer Specialist toreviewin an effort to determne if the case
coul d possibly be settled by way of an offer in conprom se.” The
settl enment negotiations were unsuccessful.

The underlying tax liability is not in dispute in this case.
Follow ng a Stipulation of Settled Issues filed with the Court on
June 9, 2003, the sole issue to be decided is whether the Appeals
of ficer properly considered an offer in conprom se raised by
petitioner.

Di scussi on

Under section 6330, a taxpayer is entitled to notice and an
opportunity for a hearing before certain lien and | evy actions

are taken by the Comm ssioner in the process of collecting unpaid
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Federal taxes. Upon request, a taxpayer is entitled to a “fair
heari ng” conducted by an inpartial officer fromthe Ofice of
Appeals. Sec. 6330(b)(1), (3). Such a hearing need not be
conducted face-to-face; a taxpayer may receive a fair hearing by
t el ephone or through witten correspondence. Sec. 301.6330-
1(d)(2) Q&A-D7, Proced. & Admn. Regs. At the hearing, the
Appeal s officer is required to: (1) Qbtain verification from
the Secretary that the requirenments of applicable | aw and
adm ni strative procedure have been net, (2) consider certain
i ssues raised by the taxpayer such as collection alternatives
i ncluding an install nent agreenent or an offer in conprom se, and
(3) consider whether any proposed collection action bal ances the
need for the efficient collection of taxes with the legitimte
concern of the taxpayer that any collection action be no nore
i ntrusive than necessary. Sec. 6330(c).

This Court has jurisdiction to review the Comm ssioner’s
adm ni strative determ nation under section 6330(d). Were, as
here, the validity of the underlying tax liability is not at
i ssue, we review the determ nation for abuse of discretion. Sego

v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 181-182 (2000). In doing so, under the
ci rcunstances of this case, we do not conduct an independent
review of what would be an acceptable offer in conprom se.

Rat her, we review only whether the Appeals officer’s decision to



- 8 -
issue a Notice of Determ nation w thout review ng petitioner’s
proposed offer in conprom se was arbitrary, capricious, or

wi t hout sound basis in fact or law. See Wodral v. Conm ssioner,

112 T.C. 19, 23 (1999).

In the present case the Appeals officer actually was in
possession of petitioner’s offer in conprom se before the Notice
of Determ nation was nmailed. Petitioner testified that she
believed that she was to contact the Appeals officer by July 31,
2002, and that she nailed her offer in conpromse materials to
hi mon that date. She expected pronpt delivery of the materials,
but they were del ayed because of security procedures in effect
wWith respect to mail at the time in question. Neverthel ess,
petitioner’s offer in conprom se was received by the Appeal s
of fice on August 8, 2002, and the Notice of Determ nation was not
mai |l ed until August 12, 2002. The Appeals officer closed
petitioner’s case for a determ nati on based upon petitioner’s
file on August 5, 2002, and he did not review petitioner’s offer
in conprom se because it was received after he admnistratively
cl osed her case. The unusual circunstance here is that the
Appeal s officer had petitioner’s offer in conprom se material on
his desk before the Determ nation Letter was mailed. The record
i ndi cates that he could have exam ned her material and conducted
the Appeals office hearing. Instead, he refused to exam ne

petitioner’s materials and referred her to the “Autonated
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Col l ection Systenf. Under these circunstances, we believe the
Appeal s officer’s decision not to review petitioner’s offer in
conprom se was an abuse of his discretion and denied petitioner
her right to a fair hearing under section 6330.
Where a taxpayer is not afforded a proper opportunity for a
heari ng under section 6330, the Court can remand the case to the

Appeal s office to hold a hearing if we “believe that it is either

necessary or productive”. Lunsford v. Conm ssioner, 117 T.C

183, 189 (2001); Day v. Commi ssioner, T.C Menp. 2004-30. 1In the

present case, petitioner clainms that she has evidence that her
assets are of |ower value than the Comm ssioner previously
beli eved and that she should not be required to pay her tax
obligations in full imrediately. W believe there is a
possibility that a productive result may occur from remandi ng
petitioner’s case to the Appeals office for a proper hearing and
review of petitioner’s offer in conprom se.

To reflect the foregoing,

An appropriate order

will be issued.




