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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO Judge: Petitioner petitioned the Court to redeterm ne

a $14,643 deficiency in his 2003 Federal incone tax and a $2, 929

accuracy-rel ated penalty under section 6662(a).! Follow ng a

that was held on Septenber 11, 2006, we nust deci de whet her

! Section references are to the applicable versions of the

| nt ernal Revenue Code.



- 2 -
petitioner’s 2003 taxabl e inconme includes nonenpl oyee
conpensati on not otherw se reported by himin that taxable
incone. W hold that it does. W also nust decide whet her
petitioner is liable for the section 6662(a) accuracy-related
penalty. W hold that he is.
FI NDI NGS OF FACT

Sonme facts are stipulated and are so found. The stipul ation
of facts and the acconpanying exhibits are incorporated herein by
this reference. Petitioner resided in Col orado when his petition
was fil ed.

I n 2003, petitioner received $32,225 in nonenpl oyee
conpensation from National Quality Assurance USA Inc., $20,517 in
nonenpl oyee conpensation from Labtest International Inc., $2,250
i n nonenpl oyee conpensation from Due.comInc., $44 in interest
i ncone from Firstbank of Arapahoe County, and $242 in taxable
di vi dends from The Sout hern Conpany Services, Inc. After
receiving petitioner’s 2003 Form 1040EZ, |ncone Tax Return for
Single and Joint Filers Wth No Dependents, respondent issued to
petitioner a notice of proposed changes (CP-2000). Thereafter,
petitioner filed a Form 1040X, Amended U.S. Individual |Inconme Tax
Return, for 2003. On this anended return, petitioner reported
that his adjusted gross income for 2003 was $501; this anmount
consi sted of $44 of interest income and $215 and $242 in

di vidends. He reported total tax of zero. Petitioner attached
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to this anmended return 2003 Fornms 1099-M SC, M scel | aneous
I nconme, from National Quality Assurance USA, Inc. and Labtest
International, Inc.; on each, petitioner had crossed out the
anounts listed in the box | abel ed “nonenpl oyee conpensati on” and
witten in “0”. He included at the bottom of each of the Forns
1099-M SC the foll ow ng statenent:

This corrected Form 1099-M SC is submtted to rebut a
docunment known to have been submtted by the party
identified above as “PAYER' which erroneously alleges a
paynent to the party identified above as the
“RECI PI ENT” OF “gains, profit or incone” made in the
course of a “trade or business”. Under penalties of
perjury, | declare that | have exam ned this statenent
and to the best of ny know edge and belief, it is true,
correct, and conpl ete.

Respondent issued to petitioner the notice of deficiency on
Sept enber 26, 2005, and petitioner tinely filed a petition in
this Court. In the petition, petitioner stated the foll ow ng:

| have submtted an anmended tax return (1040X) to the

| RS addressing errors in my previous tax return
(1040EZ). | have also submtted an affidavit
expl ai ni ng how two “1099-M SC’ forns (identified in the
“Notice CP2000”) are incorrect. One was from “Nationa
Qual ity Assurance USA Inc” and the other from *Labtest
International Inc.” Both “1099-M SC’ forns erroneously
all ege a paynent to the party identified as he [sic]
“RECI PI ENT” of “gains, profit or incone” made in the
course of a “trade or business”. | rebutted both of

t hese docunents in attachnments to ny anmended 2003 tax
return, dated Septenber 9, 2005. M anended tax return
did not indicate any greater tax liability than ny
original tax return.

In the referenced affidavit, which was dated Novenber 26, 2005,
petitioner stated that the Fornms 1099-M SC from National Quality

Assurance USA Inc. and Labtest International Inc. “erroneously
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all ege a paynent to the party identified as the ‘ RECI PI ENT' of
‘gains, profit or incone’ made in the course of a ‘trade or
busi ness’” and that he had “rebutted both of these docunents in

attachnents” to his anended 2003 return.

OPI NI ON
Section 61 provides that “gross incone neans all inconme
from what ever source derived.” Goss income is an inclusive term

wi th broad scope, designed by Congress to “exert * * * *‘the ful

measure of its taxing power’”. Conm ssioner v. d enshaw d ass

Co., 348 U. S. 426, 429 (1955) (quoting Helvering v. difford, 309

U S. 331, 334 (1940)). Conmpensation for services is enunerated
anong the itens of incone included under section 61. Sec.
61(a)(1).

Petitioner agrees that he has in fact received the anmounts
reportedly paid to him he sinply argues that the anobunts are not
taxable. Petitioner’s argunent is clearly without nerit, and we
hold that the anmpbunts of nonenpl oyee conpensation received by
petitioner are includible in his taxable inconme for 2003.

Respondent al so determ ned that petitioner is liable for an
accuracy-rel ated penalty under section 6662(a). In relevant
part, section 6662(a) and (b) inposes an accuracy-rel ated penalty
if any portion of an underpaynent is attributable to either (1)
negl i gence or disregard of rules or regulations or (2) any

substanti al understatenent of incone tax. “Negligence” includes
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any failure to make a reasonable attenpt to conply with the
provi sions of the Internal Revenue Code. An “understatenent” is
t he excess of the anount of tax required to be shown on the
return for the taxable year over the anount of tax inposed which
is showm on the return, reduced by any rebate. Sec. 6662(d)(2).
A substantial understatenent of incone tax exists for any taxable
year for purposes of section 6662 if the anount of the
understatenent for the taxable year exceeds the greater of 10
percent of the tax required to be shown on the return for the
t axabl e year or $5,000. Sec. 6662(d)(1)(A).

Respondent bears the burden of production under section
7491(c) and must cone forward with sufficient evidence indicating
that it is appropriate to inpose an accuracy-rel ated penalty.

H gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001). Once

respondent has nmet this burden, the taxpayer nust cone forward

W th persuasi ve evidence that the accuracy-rel ated penalty does
not apply. 1d. at 447. The taxpayer may establish, for exanple,
that part or all of the accuracy-related penalty is inapplicable
because it is attributable to an understatenent with respect to
whi ch the taxpayer acted with reasonabl e cause and in good faith.
Sec. 6664(c)(1l). Wiether a taxpayer acted as such is a factual
determ nation, sec. 1.6664-4(b)(1), Incone Tax Regs., in regard
to which the taxpayer’'s effort to assess the proper tax liability

is a very inportant consideration.
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Here, we conclude that respondent has nmet his burden of
production with respect to the accuracy-rel ated penalty.
Petitioner’s anmended return for 2003 shows total tax due of zero.
Thus, the deficiency in this case, which is greater than $5, 000,
is a substantial understatenent within the neaning of section
6662(d). In addition, the deficiency in this case is
attributable to negligence as defined in section 6662(c), as
petitioner has failed to nake any reasonable attenpt to conply
with the provisions of the Internal Revenue Code. In that
petitioner has introduced no evidence to support a finding of
reasonabl e cause, we sustain respondent’s determ nation as to the
accuracy-rel ated penal ty.

To reflect the foregoing,

Deci sion will be entered

for respondent.




