PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2005-119

UNI TED STATES TAX COURT

GERALYN M RANDI CH, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

STEVEN M RANDI CH, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 2641-03S, 21861-03S. Fil ed August 11, 2005.

Geralyn M and Steven M Randich, pro sese.

Sean R _Gannon, for respondent.

GOLDBERG, Special Trial Judge: These consolidated cases

were heard pursuant to the provisions of section 7463 of the
I nternal Revenue Code in effect at the tine each petition was
filed. The decisions to be entered are not reviewabl e by any
ot her court, and this opinion should not be cited as authority.

Unl ess ot herw se indicated, subsequent section references are to
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the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

In separate notices of deficiency, respondent determ ned
that petitioners are liable for the follow ng deficiencies in

Federal incone taxes:

Docket No. 2641-03S Geralyn M Randi ch
Taxabl e Year Defi ci ency
2000 $6, 091
Docket No. 21861-03S Steven M Randi ch
Taxabl e Year Defi ci ency
2000 $6, 683

The issues for decision are: (1) Wether $28,800 received
by petitioner Geralyn M Randich pursuant to a judgnment for
di ssolution of marriage is includable in her incone under section
71 as alinony incone; and (2) whether petitioner Steven M
Randi ch may deduct as alinony, pursuant to section 215, $28, 800
that he paid to petitioner Geralyn M Randi ch pursuant to the
judgnent for dissolution of marriage.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are

i ncorporated herein by this reference. At the tine the
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respective petitions were filed, petitioners resided in New
Lenox, Illinois.

During taxable year 2000, petitioner Geralyn M Randich (Ms.
Randi ch) was gai nfully enployed in “student services”. For the
year in issue Ms. Randich reported wage incone of $46, 549.

During taxabl e year 2000, petitioner Steven M Randich (M.
Randi ch) was gai nfully enpl oyed as a union pipefitter. For the
year in issue M. Randich reported wage incone of $62,524 from
his enploynment with the union and sone part-tinme jobs.

Petitioners were married on March 6, 1985. During their
rel ati onship, petitioners, together, had four children: CR, born
in 1982; LR, born in 1983; SR born in 1986; and AR, born in
1988.

Before March 25, 1998, M. Randich filed a petition with the
Crcuit Court of the Twelfth Judicial Crcuit, WII County,
IIlinois (circuit court), to comence divorce proceedings.? On
March 25, 1998, an order for tenporary mai ntenance and support
(tenmporary order) was entered by the circuit court wth respect
to petitioners’ divorce case. The tenporary order provides, in

pertinent part:

The caption of this matter was: |In re: The Marriage of
Steven M Randich, Plaintiff and Geralyn M Randi ch, Defendant,
Case No. 98 D 0286



It is ordered:

(1) * * * [M. Randich] shall pay by agreenent * * * for
unal | ocated tenporary mai ntenance and support, by Order for
Support, the sum of $2,350 per nonth.

Petitioners were legally divorced in 2000. A judgnent for
di ssolution of marriage pertaining to petitioners’ divorce was
entered in the circuit court on April 12, 2000. The judgnent for
di ssolution of marriage provides, in pertinent part:

The Respondent [Ms. Randich] shall be the residential
custodi an of the three children of the Parties, * * * [CR],
[AR], and * * * [SR].

* * * * * * *

| T I S HEREBY ORDERED:
A. CUSTODY OF * * * [LR]: The custody of mnor child * * *
[LR] is at issue in this cause

The Court considered the criteria set forth in Section
602 of the Illinois Marriage and Di ssol ution of Marriage
Act. The Court acknow edges that both parents wi sh to have
custody of the child. The Court conducted an in canera
interview of the child and her siblings and took into
consideration * * * [LR s] request to remain with her Father
[ M. Randich]. The Court further considered the the [sic]
rel ationship and interaction of * * * [LR] with her siblings
and her parents. The Court finds that the mnor children
get along with each other very well and they |ove and care
for each other.

The Court considered the relationship between the
parents and finds that the Mother was the primary care giver
for a great period of tinme and was * * * [LR s] care giver
until Septenber, 1999. * * * [LR] has ended up residing
with her Father as a result of her running away a coupl e of
times and she has lived with him since Septenber, 1999.

* * * * * * *

Therefore, after weighing all the considerations, it is
in the best interest of the mnor child * * * [LR] that she
be placed in the custody of her Mther [M. Randich].



* * * * * * *

Respondent [Ms. Randich] is awarded unallocated famly
support in the anount of $1,200 per paycheck. Said
unal | ocated fam |y support shall comrence i nmedi ately upon
entry of the Judgnment for Dissolution and shall be
reviewable at the end of two years. Petitioner’s [M.

Randi ch’ s] obligation to pay unall ocated famly support

term nates upon Respondent’s [Ms. Randi ch’s] death, her

remarriage or cohabitation with another person on a

resident, continuing conjugal basis. Respondent [ Ms.

Randi ch] shall be entitled to claimthe children as her tax

exenptions as long as she is receiving unallocated famly

support. Thereafter, the issue of tax exenptions shall be
presented to the Court.

On April 12, 2000, a separate order for the nodification of
mai nt enance and support was entered by the circuit court with
respect to petitioners’ divorce case. This order for the
nodi fi cation of mai ntenance and support gave credit to M.
Randi ch for the sumof $376 to offset an obligation for a joint
furnace bill and left a balance of $424. This offset was the
result of petitioners’ daughter, LR staying with M. Randich for
several nonths. The offset was to conpensate for an anount
previously provided to Ms. Randich from M. Randich for the
support of their daughter, LR, during these nonths in which LR
was supposed to be residing with Ms. Randi ch.

On or about Septenber 2000, M. Randich filed a notion for
nmodi fication of support with the circuit court. The notion for
nodi fication of support states, in pertinent part:

3. That pursuant to the Judgnment [for Dissolution of

Marriage] Petitioner [M. Randich] was ordered to pay

Respondent [Ms. Randi ch] the sum of $1, 200 per paycheck,
equi val ent to $2,400 per nonth as unall ocated support.



- 6 -

4. That subsequent to the entry of the Judgnent For
Di ssolution O Marriage there has been a substantial change
of circunstances in:
A That the eldest child * * * [CR] is enmanci pat ed.
B. That there has been a change of custody from
Respondent [Ms. Randich] to Petitioner [M. Randich] as
to the mnor child * * * [LR] pursuant to an O der
entered July 20, 2000.
VWHEREFORE, Petitioner, [M. Randich] and by his attorney,
BRUCE D. FALK, respectfully request this Honorable Court as
fol | ows:
A For an Order nodifying the unall ocated support
obl i gati on coommensurate wth the change of
ci rcunst ances of the parties.

D. For such other and further relief as the Court may
deem appropri at e.

On March 5, 2001, an order relating to the Septenber 2000
nmotion for nodification of support was entered by the circuit
court. In this order, the circuit court found that the “change
of custody of mnor child * * * [LR] constitutes a change of
ci rcunst ances regardi ng support”. However, the circuit court did
not nodify the unallocated fam |y support in this order.

On March 14, 2001, M. Randich filed with the circuit court
a letter addressed to the judge presiding over petitioners’

di vorce case and a brief and argunent on behalf of petitioner

Steven Randich in support of the Septenber 2000 notion for

nodi fication of support. The brief states, in pertinent part:
Petitioner [ M. Randich] has filed a notion for

nmodi fication of child support. Respondent [Ms. Randi ch] has
filed a notion concerning paynent of college expenses. The
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underlying factual situation involved in this case is that
the eldest child attends coll ege, the next el dest resides
with Petitioner [M. Randich] and that the two youngest
reside with Respondent [Ms. Randich].

The Court has ordered that the Petitioner [M. Randich]
pay to Respondent [Ms. Randich] one-half of the | oan
obligation she incurred on behalf of the mnor child * * *
[CR] for college expenses. It should be noted that the
listed college expenses for the child include all costs
associated wth education, being not only room board,
tuition, and fees but also transportation, and living
expenses. Respondent’s [Ms. Randich’s] | oans are based upon
a cost of attendance for the mnor child at Illinois State
University not nerely the cost of room board, and tuition.
It is Petitioner’s [M. Randich’'s] position that since by
assum ng one-half of the parental cost for the child s
attendance at col |l ege as opposed to one-half of the costs
merely for tuition, room and board that Petitioner [M.
Randi ch] shoul d no | onger have to pay any additi onal
expenses on behalf of the mnor child. Petitioner [M.
Randi ch] further notes that he still maintains health
i nsurance for the benefit of the child and that Respondent
[ Ms. Randi ch] has submtted no specific expenses for the
child other than those associated with attendance at
col | ege.

* * * * * * *

In summary it is Petitioner’s [M. Randich’ s] position
that child support pursuant to the statutory guidelines can
include only three children since the eldest is now
emanci pated and attending college. It is within the Trial
Court’s discretion to order the nonies paid for education
expenses for the eldest child. Since the educational
expenses sought by Respondent [Ms. Randich] included |iving
expenses for which the parties are equally sharing the costs
Petitioner [ M. Randich] requests that no further support be
ordered concerning the el dest child.

As to the remaining three children, considering the
split-custody situation and the fact that both parties are
enpl oyed on a full-tine basis Petitioner [M. Randich]
requests that the award be based on Petitioner [ M. Randich]
payi ng 25% of his net inconme to Respondent [Ms. Randich]
after reducing that anount by 20% of Respondent’s [ Ms.

Randi ch’ s] net income that would be paid to Petitioner
[M. Randich]. * * *
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On April 3, 2001, Ms. Randich filed with the circuit court a
response to brief and argunment on behal f of petitioner Steven
Randi ch. The response states, in pertinent part:

In response to M. Falk’s (M. Randich’s attorney)
petition for nodification of child support, | nust first
address M. Falk's statenment in his brief, that “the listed
col | ege expenses for the child include all costs associ ated
wi th education, being not only room board, tuition, and
fees but also transportation, and |living expenses.” Your
Honor, this assertion is false. | amincluding a copy of
II'linois State University's “Award Letter” fromthe
Financial Aid Ofice, which clearly states that the
student’s financial aid package is based on the ACADEM C
YEAR at the university. Also, the financial package is, to
guote Financial Aid, “based on tuition and fees and on-
canpus room and board costs set by the University’'s Board of
Trustees”. The Financial Aid Ofice explains further
regar di ng OFF- CAMPUS students, stating that the cost of
attendance i s based on “of f-canpus room and board, book,
transportation and m scel |l aneous costs determned froma
survey of average student expenses and adjusted for class
standing, living arrangenent and (if appropriate) famly
size.” * * * |n any case, * * * [CR] is a full-tinme, on-
canpus student.

The second crucial fact to note is that the Academ c

Year at | SU began August 21, 2000 and will end May 11, 2001.
This is approximtely 8% nonths. It nust also be noted that
there is a 1 week “Fall Break”; and 5 week Chri stmas Break;
whi ch brings the school year down to a total of
approximately 7 nonths in length. This does not count the
numer ous weekends that * * * [CR] returns honme. Therefore,
you can see that nmy son is indeed NOT enanci pated and still
needs a hone and support for the 5 nonths remaining in the
year (again not counting the weekends he is at hone). * * *

* * * * * * *

It is ny position, Your Honor, that the educati onal
expenses nost certainly do NOT include living expenses for
my eldest child, * * * [CR], and that his father should
continue to contribute to his support for the tinme of
approximately 5 nonths and al so the nunerous weekends t hat
* * * TCR] resides at his home with ne and his siblings.
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The next issue which the Court nust address is the
i ssue of the change of support which is currently paid to ne
for our second child, * * * [LR], who is currently 17 years
old and will turn 18 years of age in 3 and one-half nonths.
First, | nmake it clear, Your Honor, that | am now receivVing
“unal | ocated fam |y support” and al though both Your Honor
and M. Falk referred several tines to the figure of 40%for
child support, I do not even receive that percentage from ny
former husband. | receive 35.5% whi ch Judge Kuhar based on
[ M. Randich’s] W2 inconme of $75,000 plus his side-job
earnings (from heating and air-conditioning jobs) of $6,000
which totals $81, 000 in earnings.

* * * * * * *

It is agreed on all of our parts that the “Tenporary
Change of Custody” of * * * [LR] constitutes a change of
ci rcunst ances regardi ng support. | stated in court, Your
Honor, that 1 year ago, in April 2000, after our Divorce
Judgnent was entered, M. Falk al so asked for a nodification
of support due to the fact that * * * [LR] had been staying
with [M. Randich] for about 4 nonths. It was ordered that
| reinburse [M. Randich] for this tine. * * *

On April 18, 2001, a decision was entered by the circuit
court with respect to the Septenber 2000 notion for nodification
of support. The decision provides, in pertinent part:

This cause comng on to be heard on the Defendant’s
[ M. Randich’s] Petition for Reduction of Unall ocated
Support due to the change of physical custody of * * * [LR],
and the attendance at college of * * * [CR], and the Court
havi ng considered the facts, affidavits and argunents, finds
that a substantial change of circunstances has occurred
warranting a review of Unallocated Fam |y Support.

THEREFORE, the Court orders that Unallocated Famly
Support be reduced fromits current |evel to $25, 200 per
year retroactive to October 1, 2000. The Court further
al l ocates the Dependent Deductions as follows: beginning in
the year 2001, [Ms. Randich] will claimthe deduction for
** * TCR, SR and AR]. [M. Randich] wll claimthe
deduction for * * * [LR] if allowable under the Tax Code.

| T 1S FURTHER ORDERED that any credits due [M.
Randi ch] because of retroactivity of this order is to be
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of fset agai nst the sum of $3,812.95 which is currently due

to [Ms. Randich] and the net balance is to be paid in six

equal installnments with the first to be paid on June 1, 2001

and the first of each succeeding nonth until paid. * * *

On or about February 2002, an affidavit for wage deduction
order and interrogatories/answer to wage deducti on proceedi ngs
was filed with the circuit court.

On March 14, 2002, M. Randich filed with the circuit court
a notion to adjust child support and a notice of notion.

On April 3, 2002, M. Randich filed with the circuit court a
nmotion to adjust child support and to address non paynment issues
and a notice of notion.

On August 30, 2002, M. Randich filed with the circuit court
a notion for nodification of support.

On Septenber 11, 2002, M. Randich again filed with the
circuit court a notion to adjust child support and a notice of
not i on.

On Cct ober 30, 2002, an order relating to M. Randich’s
nmotion to adjust child support was entered by the circuit court.
The order provides, in pertinent part:

This matter com ng before the Court on notion of
Petitioner [M. Randich] to set child support and the Court
hearing argunents and representations and being fully
advised in the prem ses and based on the Court’s finding of
Petitioner’s [M. Randich’ s] gross inconme of approximtely

$78,000, it is hereby ordered as foll ows:

1. That child support is set in the sumof $525.86 bi-
weekly as of June 22, 2002. * * *
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On February 5, 2004, an order with respect to a petition for
rule to show cause was entered by the circuit court.? The order
provides, in pertinent part:

That this Matter comng on to be heard on the Petition
for Rule to Show Cause previously entered agai nst GERALYN M
RANDI CH on January 8, 2004, for failure to include
unal | ocated support on her 2000 tax return as ordered in the
j udgment for dissolution of marriage; Petitioner [M.
Randi ch] present and represented by counsel and respondent
Geralyn M Randi ch appearing pro se:

The Court finds:

1. That GERALYN M RANDICH is found to be in indirect
civil contenpt for failure to characterize the unall ocated
support as mai ntenance on her 2000 Federal and State tax
return, as ordered by the Court on April 12, 2000, in the
j udgnent for dissolution of marriage.

2. That GERALYN M RANDI CH shall have the opportunity
to purge herself fromcontenpt by filing an appropriate
anmended Federal and State tax return for 2000 properly
characterizing the paynents received in 2000 as mai nt enance
or unal |l ocated support.

3. That sentencing is stayed for 60 days pending the
filing of the anended 2000 Federal and State tax returns.

2Ms. Randi ch objects to this docunment’s being entered into
evi dence on the grounds of relevance, in that the information
contained therein is not related to the natter at issue, is
unfair and prejudicial, and pronotes confusion of the matter at
issue. A ruling on Ms. Randich’s objection was del ayed for
consideration. This docunent will be received into evidence
subject to Ms. Randich’s objection noted in the record.
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On April 5, 2004, an order with respect to a petition for
rule for contenpt of court was entered by the circuit court.?
The order provides, in pertinent part:
This Matter comng on to be heard on the Petition for
Rul e for Contenpt of Court previously entered against
Geral yn Randi ch on February 5, 2004, and the purge of that
contenpt; Ceral yn Randi ch appearing in open Court and
produci ng her anmended 2000 Federal and State | ncone Tax

Return filed with the Internal Revenue Service on March 27
2004, the Court being fully advised in the matter:

It is Hereby Ordered:

1. That GCeralyn Randich having filed the Amended 2000
Federal and State Tax Return the contenpt of Court
previously entered is hereby held for naught.

2. That Geralyn Randich is Ordered to pay $750 as and
for attorney’s fees to Theresa M Malysa in nonthly
installnents as follows: My 1, 2004, $150 to be paid and
thereafter on the first day of the nmonth $100 until the
bal ance is paid in full; and judgnment is entered agai nst
Geral yn Randich in said anount.

On April 15, 2001, Ms. Randich tinely filed her Federal
income tax return for taxable year 2000. On her return, M.
Randi ch did not report as incone the $28,800 in paynents nade to
her by M. Randich pursuant to the judgnent for dissolution of
marriage in petitioners’ divorce because she considered the ful

anount to be nontaxable child support.

3Ms. Randi ch objects to this docunment’s being entered into
evi dence on the grounds of relevance, in that the information
contained therein is not related to the natter at issue, is
unfair and prejudicial, and pronotes confusion of the matter at
issue. A ruling on Ms. Randich’s objection was del ayed for
consideration. This docunent will be received into evidence
subject to Ms. Randich’s objection noted in the record.
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On April 15, 2001, M. Randich tinely filed his Federal
income tax return for taxable year 2000. On his return, M.
Randi ch cl ai ned a deduction of $28,800 as alinony paid during tax
year 2000 to his former spouse, Ms. Randich, pursuant to the
judgnent for dissolution of marriage in petitioners’ divorce.

Fol |l owi ng the exam nation by the Internal Revenue Service
(IRS) of Ms. Randich’s and M. Randich’s 2000 Federal incone tax
returns, Ms. Randich took the position that the paynents nade by
her fornmer spouse, M. Randich, to her are nondeductible child
support for the taxable year 2000 and are not includable in her
i ncone pursuant to section 71(c)(2). M. Randich, however, took
the position that the paynments made to his forner spouse, M.
Randi ch, constitute alinony paid during taxable year 2000, which
he is entitled to deduct pursuant to section 215 and which is
taxable to Ms. Randi ch pursuant to section 71

As a result, respondent issued notices of deficiency to both
Ms. Randich and M. Randich to avoid the possibility of being in
a whi psaw position. On Decenber 4, 2002, respondent issued Ms.
Randi ch a notice of deficiency for taxable year 2000. 1In the
noti ce of deficiency, respondent determ ned Ms. Randi ch had
unreported alinony incone of $28,800 and was liable for a
deficiency of $6,091. On Cctober 15, 2003, respondent issued M.
Randi ch a notice of deficiency for taxable year 2000. 1In the

notice of deficiency, respondent disallowed M. Randich's clai ned
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deduction of $28,800 for alinmony paid during tax year 2000,
determ ning that the paynents were nondeductible child support
and that M. Randich was |liable for a tax deficiency of $6,683.

Di scussi on*

In the present circunstance, respondent is caught in a
potential “whipsaw’ position. A whipsaw occurs when different
t axpayers treat the sanme transaction involving the sane itens
inconsistently, thus creating the possibility that inconme could
go untaxed or two unrelated parties could deduct the sane
expenses on their separate returns. |n such circunstances, the
Comm ssioner is fully entitled to defend agai nst inconsi stent
results by determning in notices of deficiency that both parties
to the transaction are |iable for the deficiency. Estate of

Dool ey v. Commi ssioner, T.C Meno. 1992-557; Mbore v.

Conmi ssioner, T.C. Menp. 1989-306.

The deductibility of alinmony is governed by sections 71 and
215. The Deficit Reduction Act of 1984 (DEFRA), Pub. L. 98-369,
sec. 422, 98 Stat. 795, applicable to divorce instrunents
executed after Decenmber 31, 1984, amended both sections. The
parti es have stipulated that the judgnment for dissolution of

marriage was entered by the circuit court on April 12, 2000.

“We decide the issues in this case without regard to the
burden of proof. Accordingly, we need not decide whether the
general rule of sec. 7491(a)(1l) is applicable in this case. See
H gbee v. Conmi ssioner, 116 T.C. 438 (2001).
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Consequently, sections 71 and 215, as anmended by DEFRA, govern
t he paynents in issue.

Section 215(a) allows an individual, in conmputing adjusted
gross incone, to deduct anpunts paid during the year if those
anounts are includable in the gross inconme of the recipient under
section 71(a). Section 215 provides in relevant part:

SEC. 215. ALI MONY, ETC., PAYMENTS.

(a) General Rule.--In the case of an individual, there
shal |l be allowed as a deduction an anmount equal to the

al i nrony or separate maintenance paynents paid during such

i ndi vidual ’s taxabl e year.

(b) Alinony or Separate Mintenance Paynents Defi ned. --

For purposes of this section, the term“alinony or separate

mai nt enance paynment” neans any alinony or separate

mai nt enance paynent (as defined in section 71(b)) which is

includible in the gross inconme of the recipient under

section 71.

Therefore, any disqualification frominclusion by the recipient
spouse under section 71 wll automatically preclude deduction by
t he payor under section 215. Consequently, the recipient of

al i nrony paynents nust include those paynents when cal cul ating his
or her gross incone. Sec. 61(a)(8). However, paynents to
support children generally are not deductible. Sec. 71(c)(1).
Therefore, a determnation that a paynent is or is not “alinony”
is also a determ nation of who nust shoul der the tax burden of

t hat paynent.

Section 71(a) provides that “Goss incone includes anounts

recei ved as alinony or separate maintenance paynents.” As
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previously stated, alinony or separate nai ntenance paynents are

defined by section 71(b), which provides in part:

SEC. 71(b). Alinony or Separate M ntenance Paynents
Defi ned. - - For purposes of this section—

(1) I'n general.--The term “alinony or separate

mai nt enance paynent” nmeans any paynment in cash if-—-

(A) such paynent is received by (or on behalf
of ) a spouse under a divorce or separation
i nstrunent,

(B) the divorce or separation instrunment does
not desi gnate such paynent as a paynment which is
not includible in gross income under this section
and not allowable as a deduction under section
215,

(© in the case of an individual |egally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers of the
sanme househol d at the tinme such paynent is nade,
and

(D) there is no liability to make any such
paynment for any period after the death of the
payee spouse and there is no liability to make any
paynment (in cash or property) as a substitute for
such paynents after the death of the payee spouse.

It is clear that in this case both the tenporary order for

mai nt enance and support and the judgnment for dissolution neet the

criteria of section 71(b), and paynents nmade therefore are

al i nony.

However,

section 71(c)(1) provides that section 71(a) “shal

not apply to that part of any paynment which the terns of the

divorce or separation instrunent fix * * * as a sumwhich is

payabl e for the support of children of the payor spouse.”
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In general, child support cannot be inferred fromintent,
surroundi ng circunmstances, or other subjective criteria for
pur poses of section 71. Rather, the statutory directive that
child support paynents be “fixed” is taken literally. The
inflexibility of this requirenment was recogni zed by the Suprene

Court in Conm ssioner v. lLester, 366 U.S. 299 (1961). |In that

case, the Court refused to find by inference that the statutory
requi renment was net where the parties’ agreenent provided for
percentage reduction of paynments by a husband to a wife upon the
marri age, emancipation, or death of any of their three children.
The Court exam ned the |egislative history of the statutory
predecessor of section 71(c)(1) and quoted fromthe report of the
O fice of the Legislative Counsel to the Senate conmttee which
sai d:
“I'f an amobunt is specified in the decree of divorce
attributable to the support of mnor children, that anount
is not income of the wife .... [If, however, that anount
paid the wife includes the support of children, but no

anpbunt is specified for the support of the children, the
entire anount goes into the incone of the wife ....” * * *

Commi ssioner v. Lester, supra at 303 (quoting Hearings before

Senate Comm ttee on Finance on H R 7378, 77th Cong., 2d Sess.
48) (enphasis supplied)). The Court went on to concl ude:

Thi s | anguage | eaves no room for doubt. The agreenent nust
expressly specify or “fix” a sumcertain or percentage of

t he paynment for child support before any of the paynent is
excluded fromthe wife's income. The statutory requirenent
is strict and carefully worded. It does not say that “a
sufficiently clear purpose” on the part of the parties is
sufficient to shift the tax. It says that the “witten
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instrunment” nmust “fix” that “portion of the paynent” which
is togo to the support of the children. Oherw se, the
w fe must pay the tax on the whole paynent. W are obliged
to enforce this mandate of the Congress.
Id. Consequently, in the case of unallocated or undifferentiated
support for a wife and children, none of the anbunt is treated as
child support under section 71(c)(1).

In applying the principle of Lester, this Court has
repeatedly refused to allow inference, intent, or other
nonspeci fic designations of paynents as child support to override

the clear rule of section 71(c)(1). See, e.g., Mss V.

Comm ssioner, 81 T.C 112, 123 (1983); Blakey v. Conm ssioner, 78

T.C. 963 (1982); G ordano v. Conmm ssioner, 63 T.C 462 (1975);

G umer v. Conmi ssioner, 46 T.C. 674 (1966).

DEFRA changed the portion of the Lester decision that held
that no anmount woul d be considered child support unless it was
specifically designated as such in the divorce or separation
agr eenent .

Under the current statute, if any anount specified in the
instrument will be reduced: (1) Upon the happening of a
contingency related to a child of the payor, or (2) at a tine
whi ch can clearly be associated with such a contingency, then the
anmount of the specified reduction will be treated as child
support rather than alinony. Sec. 71(c). The above principle

was recognized in Berry v. Conm ssioner, T.C Meno. 2005-91,

where we st ated:
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Wil e the exception (to the general rule of inclusion)
for amounts “fixed” as child support remained
essential ly unchanged, see sec. 71(c)(1), Congress did
overturn the result in Conm ssioner v. lLester, supra,
see sec. 71(c)(2) (reduction in support that is clearly
associated wth a contingency, specified in the divorce
or separation instrunent, that relates to a child wll
be treated as an anount fixed as payable for child
support). Lester continues, however, to stand for the
proposition that, subject to section 71(c)(2), anmounts
wll not be treated as child support for purposes of
section 71 unless specifically designated as such in

t he governing divorce docunent.* * *

We nust decide, therefore, whether the support terns of the
tenporary order and the judgnent for dissolution of marriage,
under which Ms. Randich received the paynents at issue for the
2000 taxable year, fixed a sum as payable for the support of
petitioners’ mnor children.

Nei ther the tenporary order entered on March 25, 1998, nor
t he judgnent for dissolution of marriage entered on April 12,
2000, provided for a fixed anobunt payable for the support of
petitioners’ children. M. Randich was awarded unal |l ocat ed
fam |y support of $1,200 per paycheck, or $2,400 per nonth.
Furthernore, the provision for unallocated famly support did not
contain any of the contingencies set forth in section 71(c)(2).

Therefore, normally we would hold that all of the $28, 800
annual paynent made by M. Randich to Ms. Randi ch woul d be
consi dered al i nony deductible by M. Randich, the payor, and

taxable to Ms. Randich, the payee.
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However, in Septenber 2000, M. Randich filed a notion for
nmodi fication of support. The grounds for his notion were that
after the divorce judgnent entered on April 12, 2000, the ol dest
son, CR, becane enmanci pated, and there was a change of custody
for a mnor child, LR from M. Randich to M. Randich. The
circuit court, having jurisdiction over this matter, entered an
order on March 5, 2001, finding that “the change of custody of
the mnor child, CR constitutes a change of circunstances
regardi ng support.” At that time, the circuit court did not
nodi fy the amount of the unallocated famly support set forth in
the April 12, 2000, judgnent of divorce.

The circuit court, on April 18, 2001, entered a decision and
order with respect to the notion for nodification of support and
found that after consideration of the facts, affidavits, and
argunents of the parties, a substantial change of circunstances
had occurred warranting a review of unallocated famly support.
The circuit court ordered that unallocated famly support be
reduced fromits then-current |evel of $28,800 to $25, 200 per

year retroactive to Cctober 1, 2000. The nonthly anmount was

reduced to $2,100. Because of the retroactive effect of the
order, M. Randich was due an offset of $3,812.95.

Because of the circuit court’s order of April 18, 2001,
retroactively reducing the unallocated famly support to $25, 200

effective October 1, 2000, we hold that for the taxable year
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2000, Ms. Randich must include $27,900 (9 nonths x $2,400 =
$21,600 + 3 nmonths x $2,100 = $6, 300) as alinony income under
section 71, and M. Randich is entitled to a deduction for
al i nrony pursuant to section 215 in the |ike anount.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sions will be entered

under Rul e 155.




