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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Pursuant to section 6330(d),?! petitioner
seeks review of respondent’s determnation to sustain a levy to

collect petitioner’s unpaid 2005 Federal incone tax liability.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipulation of
facts is incorporated herein by this reference. Petitioner
resided in California when he filed his petition.

Petitioner filed his 2005 Form 1040, U.S. Individual |ncome
Tax Return, on COctober 16, 2006.2 On the 2005 return petitioner
clainmed a filing status of “Married filing separately” and
reported total tax due of $316,055. Petitioner made no esti mated
tax paynents for 2005, had no Federal income tax withheld in
2005, and did not include paynent with the 2005 return.

On March 19, 2007, respondent sent a Final Notice, Notice of
Intent to Levy and Notice of Your Right to a Hearing (NIL), to
petitioner with respect to petitioner’s 2005 Federal incone tax
l[tability. On March 23, 2007, respondent received from
petitioner a Form 12153, Request for a Collection Due Process or
Equi val ent Hearing, wth respect to petitioner’s 2005 liability.
Petitioner stated on the Form 12153 that he wi shed to submt an
offer-in-conpromse (OC) with respect to his 2005 Federal incone
tax liability and was requesting a hearing because: *“l am not
enpl oyed and have no job or business. The tax liability arose
froma forced liquidation of a prior business.” Petitioner’s

request for a collection due process hearing was assigned to

2lt is not clear fromthe record whether petitioner’s 2005
Form 1040 was tinely fil ed.
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Kinberly A Martin (Ms. Martin), a settlement officer in
respondent’s O fice of Appeals.

On April 3, 2007, respondent recorded a notice of Federal
tax lien wth respect to petitioner’s 2005 Federal incone tax
l[iability with the county recorder in San Joaquin County in
Stockton, California. Also on April 3, 2007, respondent mailed
to petitioner a Notice of Federal Tax Lien Filing and Your Ri ght
to a Hearing Under I RC 6320 (NFTL) with respect to petitioner’s
2005 tax liability. There is no evidence in the record that
petitioner ever requested a hearing with respect to the NFTL, and
the NFTL is not at issue in this proceeding.

On Septenber 20, 2007, Ms. Martin sent a letter to
petitioner’s counsel, Steven A. Ml coun (M. Ml coun), in which
she acknow edged recei pt of petitioner’s Form 12153. M. Martin
noted that petitioner had not nmade estimated tax paynents for
2006 or 2007, and she advised petitioner that she could not
consider an OC with respect to 2005 unless he was in conpliance
with his tax obligations for 2006 and 2007.

On Septenber 28, 2007, petitioner mailed to the Appeals
Ofice an OCwth related docunents offering to pay $25, 000,
payable within 15 nonths of respondent’s acceptance of the O C
in conprom se of his 2005 liability. Petitioner’s O C package
consisted of a Form 656, O fer in Conprom se, a Form 433-A,

Coll ection Information Statenent for Wage Earners and Sel f -
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Enpl oyed I ndividuals, a cashier’s check for $5,150,% and an
accountant’s report and statenent of financial condition. The
accountant’s report and statenent of financial condition was
prepared by Kenper C. P.A Goup, LLP, and included the foll ow ng
di scl ai mer:

[Petitioner] has elected to omt substantially all of

the di scl osures required by generally accepted

accounting principles. If the omtted disclosures were

included in the statenent of financial condition, they

m ght i nfluence the user’s concl usions about the

financial condition of * * * [petitioner].

Petitioner checked the box on Form 656 indicating the OC
was justified by reason of doubt as to collectibility. An
attachnment to Form 656 explained that petitioner had been in the
t rucki ng business but was forced to shut down his business in
2004 after his largest custoner did not renew petitioner’s
contract. As a result, petitioner was forced to sell al
corporate assets to pay off corporate debts. Further, because
sone of the corporate debts were secured by his personal
guaranty, petitioner was required to sell sone of his real estate

hol dings to satisfy the debts. The Form 433-A indicated

petitioner was unenpl oyed, had no source of income, had | ess than

%Petitioner’s $5,150 paynent consisted of a 20-percent
downpaynment on petitioner’s $25,000 O C and a $150 application
fee. See sec. 7122(c).
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$12,000 in gross assets,* and had nonthly expenses of $800. On
Cct ober 10, 2007, respondent’s Appeals Ofice sent a letter to
M. Mal coun acknow edgi ng recei pt of petitioner’s O C package and
informng petitioner that the O C net the Appeals Ofice’s
standards for processing.

On Cct ober 11, 2007, M. Ml coun nailed a copy of
petitioner’'s 2006 return to Ms. Martin.> Petitioner nade no
estimated tax paynents for 2006 and had no Federal incone tax
withheld in 2006. On the 2006 return petitioner reported total
tax due of $163,420 and a penalty under section 6654 of $7,733
for failure to pay estimated tax. Petitioner’s 2006 Federal
incone tax liability is not at issue. See infra p. 17.

On Cctober 17, 2007, Ms. Martin sent a letter to M. Ml coun
acknow edgi ng recei pt of petitioner’s 2006 Federal incone tax
return. M. Martin noted that petitioner was not in conpliance
with his current Federal inconme tax obligations because he had an
unpaid liability for 2006. She also noted that the financial
di scl osures petitioner submtted with his OC were inconplete

because they did not include information about his wife, Paulette

“Petitioner reported on the Form 433-A that he had the
foll owi ng assets: $195 in a bank account, $900 in cash, $10, 000
worth of jewelry, and $500 worth of cl othing.

°I't is not clear whether petitioner had already filed his
2006 return when he mailed a copy to Ms. Martin, nor is it clear
whet her petitioner’s 2006 return was tinely filed.



- 6 -
Ranuio (Ms. Ranuio).® Consequently, M. Martin explained she
coul d not consider petitioner’s OC. On Cctober 18, 2007, M.
Mal coun responded that Ms. Ranui 0’s assets and i ncome were not
rel evant because petitioner’s filing status was married filing
Separately.

On Cct ober 22, 2007, Ms. Martin sent a letter to M. Ml coun
explaining that Ms. Ranuio’s incone and assets were rel evant
because petitioner resided in a community property State, Ms.
Ranuio held title to the couple s residence, and Ms. Ranuio
wor ked for petitioner’s conpany.’ M. Martin infornmed petitioner
that if he wished to proceed with consideration of his OC, he
woul d have to submt the follow ng docunents and information by

November 5, 2007:

. An anended Form 656 including petitioner’s 2006 liabilities;
. a new Form 433-A including Ms. Ranuio’'s assets and incone;
. an accounting of all funds petitioner received fromsal es of

real estate and business property;

. bank statenents fromall accounts--including accounts in
M's. Ranui o’s nanme--from February 1, 2005, through Cctober
22, 2007,

SMs. Ranuio was the settlor of the Chanel 2007 Irrevocabl e
Trust dated Jan. 30, 2007.

It is not clear how Ms. Martin concluded that Ms. Ranuio
wor ked for petitioner’s conpany. The record reflects that
petitioner and Ms. Ranuio were partners in at |east three
busi ness partnerships in 2005 and 2006.
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. copies of all transfer deeds and deeds of trust for
petitioner and Ms. Ranui o' s residence,® as well as evidence
that petitioner and Ms. Ranui o had paid the nortgage,
homeowner’s i nsurance prem uns, and property taxes;

. a copy of the purchase agreenent for petitioner and Ms.
Ranui 0’ s residence, as well as a copy of the nortgage for
t he resi dence showi ng the current bal ance and the source of
any downpaynent;

. copies of all canceled checks fromall of petitioner’s and
M's. Ranuio’s accounts, including accounts in Ms. Ranuio’s
name or jointly held wwth Ms. Ranuio, for the past 6
nont hs;

. copies of all brokerage and retirenent account statenents,
including those in Ms. Ranuio’s nane, for the past 12
nont hs;

. copi es of any trust docunents in which petitioner was the
beneficiary or in which petitioner had an interest;

. copies of all registration records, purchase agreenents, and
| oan statenments for all vehicles petitioner or Ms. Ranuio

owned or oper at ed;

8Resi dence refers to the hone in which petitioner and Ms.
Ranuio live and to which Ms. Ranuio apparently holds title.
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. an accounting of the disposition of any trucks or trailers
sold in the dissolution of petitioner’s business interests
from 2005 t hrough 2007,

. copies of Fornms 1065, U.S. Return of Partnership Income, for
Vito Transfer, LLC, Utra Express Truck Wash, LLC, and Two
Vee Partners for 2005 and 2006; and

. a statement of how petitioner and Ms. Ranuio were neeting
their basic living expenses and, if petitioner or Ms.
Ranui o had taxable income in 2007, evidence of sufficient
wi t hhol di ng or estimated tax paynents.

Ms. Martin closed her letter by repeating that if petitioner did

not submt the requested docunents by Novenber 5, 2007, she would

have no choice but to termnate petitioner’s hearing and reject
his offer.

On Cctober 26, 2007, M. Ml coun agreed to anend
petitioner’s Form 656 to include 2006. M. Ml coun al so agreed
to provide docunents relating to whether the assets that
generated petitioner’s taxable inconme in 2005 and 2006 were
comunity property or separate property under California | aw
M. Mal coun nai ntai ned, however, that any assets determ ned to be
M's. Ranuio’s separate property were not relevant to respondent’s
deci sion whether to accept or reject petitioner’s OC. On
Novenber 5, 2007, Ms. Martin sent a letter to M. Mal coun

stating, in relevant part:
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| do not intend to try and collect fromthe separate

property of a non-liable spouse however you will need

to provide evidence to support your claimof separate

property. | will need to investigate how the property

was characterized at the tinme of acquisition and if the

character of the property has been changed or

transmuted into community property.

Ms. Martin asked petitioner to provide all the docunents
requested in her Cctober 22, 2007, letter no | ater than Novenber
12, 2007. On Novenber 6, 2007, M. Ml coun asked for an

addi tional week; i.e., until Novenber 19, 2007, to provide the
docunents. Ms. Martin granted the extension.

On Novenber 19, 2007, M. Malcoun sent a letter to M.
Martin that included nearly 200 pages of real estate, business,
and personal records. Specifically, M. Mlcoun’s correspondence
included: (1) A chain of title guaranty with respect to real
property petitioner owned in Mdesto, California (Mdesto real
property); (2) petitioner and Ms. Ranuio’'s marriage |icense; (3)
vari ous grant deeds and deeds of trust relating to the Mdesto
real property; (4) a partnership agreenent show ng that
petitioner and Ms. Ranuio formed a California partnership known
as Two Vee Partners and that each partner’s interest in Two Vee
Partners was his or her separate property; and (5) Two Vee
Partners’ 2005 Form 1065. The records show that petitioner
transferred the Modesto real property to Two Vee Partners on

February 3, 2005, and Two Vee Partners sold the property the sane

day for $2,425,000. Two Vee Partners allocated 100 percent of
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t he Modesto real property’s built-in gain to petitioner and
i ssued a Schedule K-1, Partner’s Share of |ncone, Deductions,
Credits, etc., for 2005 that reported a distribution to
petitioner of $1,109,617.°

M. Mal coun added that he was still putting together an
accounting regarding petitioner’s sales of real estate and
equi pnent used in his business and was gathering information with
respect to petitioner and Ms. Ranuio’s residence and ot her real
property in Charter Way and Fresno, California. M. Ml coun
stated that all cancel ed checks, trust docunents, and vehicle
information Ms. Martin requested would be included in the
accounting. M. Ml coun’s Novenber 19, 2007, correspondence al so
i ncluded an anmended O C with respect to 2005 and 2006, offering
to settle petitioner’s 2005 liability for $25,000 and
petitioner’s 2006 liability for $10,000, and a cashier’s check
for $2,150.

On Novenber 20, 2007, M. Malcoun mailed to Ms. Martin
copi es of the 2005 and 2006 Forns 1065 for Vito Transfer, LLC,
and Utra Express Truck Wash, LLC. The Forns 1065 show t hat
petitioner and Ms. Ranuio were each 50-percent partners in Vito
Transfer, LLC, and Utra Express Truck Wash, LLC. Vito Transfer,

LLC, issued to petitioner a Schedule K-1 for 2005 that showed

The character of the distributed property is not clear, and
petitioner has supplied no further information about the
di stribution.
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petitioner received withdrawal s and distributions totaling
$42,778.1° Utra Express Truck Wash, LLC, issued to petitioner a
Schedul e K-1 for 2005 that showed no w thdrawal s by or
distributions to petitioner.

On Novenber 28, 2007, Ms. Martin informed M. Ml coun that
she had processed petitioner’s Form 656 for 2006. She noted,
however, that petitioner still had not provided nost of the
i nformati on she requested in her Cctober 22, 2007,
correspondence. Wth respect to petitioner’s real property
sales, Ms. Martin wote:

The cl osing statenents fromthe sale of the 5

properties show cash to the taxpayer in the anmounts of

$250, 087. 51, $219, 418. 75, $340.59, $111,007.54 and

$70,399.47 * * * These anmpunts exceed the amunt of

the tax liability and normally woul d be considered a

di ssi pated asset for purposes of evaluating the offer.

If this is the case then the offer would not be

accept abl e.

Ms. Martin attached the closing statenents to her correspondence!!
and asked petitioner to provide an accounting of the disposition
of funds he received fromthe sales of all real estate and

busi ness property. M. Martin stated she would reject

petitioner’s O C unless he provided the remainder of the

requested information by Decenber 10, 2007.

The character of the distributed property is not clear.

11t is not clear how Ms. Martin obtained copies of the
closing statenents. Petitioner does not dispute the authenticity
or accuracy of the closing statenents.
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On Decenber 4, 2007, M. Ml coun informed Ms. Martin that he
was still attenpting to obtain the requested information from
banks and title conpanies. M. Ml coun explained that he had
pl anned to assenble the information shortly after Thanksgi ving
but was out of the office from Novenber 25 through Decenber 2
attending to his daughter, who was hospitalized with an energency
medi cal condition. M. Ml coun encl osed copies of (1) transfer
deeds and deeds of trust relating to petitioner and Ms. Ranuio’s
residence; (2) deeds relating to the sale of a 2-acre property;
(3) atrust in which petitioner was a contingent beneficiary; (4)
records relating to petitioner’s sales of equi pnent and his use
of the sale proceeds; (5) copies of the first and second nortgage
agreenents for petitioner and Ms. Ranui o’ s residence; (6) copies
of all cancel ed checks for August, Septenber, and Cctober 2007
for the first nortgage on petitioner and Ms. Ranui o’ s residence;
and (7) copies of petitioner’s vehicle registration. M. Malcoun
acknowl edged he had yet to provide (1) a conplete accounting of
t he proceeds petitioner received fromsales of real estate and
busi ness assets, (2) bank statenents for petitioner and Ms.
Ranui o from February 1, 2005, through the present, (3) evidence
of honeowner’s insurance, (4) cancel ed checks frompetitioner’s
and Ms. Ranui o’'s accounts for the preceding 6 nonths, (5) copies
of petitioner’s and Ms. Ranuio’'s brokerage and retirenent

account statenents, (6) a statement of how petitioner was neeting
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his living expenses, as well as a statenent that petitioner and
Ms. Ranuio were in conpliance with their 2007 tax obligations,
and (7) a new Form 433-A. M. Ml coun wote that he expected to
provi de the m ssing informati on by Decenber 10, 2007, provided he
recei ved cooperation fromthird parties and his daughter’s
illness did not require further absences fromhis office. M.
Mal coun did not explain why petitioner could not provide at | east
sone, if not all, of the m ssing information using information
presumably in his possession, custody, and control, including his
per sonal know edge.

The docunents M. Ml coun provided regarding petitioner and
Ms. Ranui o’ s residence appear to show the following: Petitioner
acquired the residence as his sole and separate property on or
about August 12, 1993; petitioner conveyed his interest in the
residence to hinmself and Ms. Ranuio, as husband and wife, on or
about August 30, 1993; and petitioner and Ms. Ranui o conveyed
their interest in the residence to Ms. Ranuio, as her sole and
separate property, on January 18, 2005. The record does not
explain the reasons for the property transfers. M. Ml coun
informed Ms. Martin that he could not find a copy of the purchase
agreenent for the residence but that the docunent was irrel evant
because the deed showed the property was acquired as petitioner’s

separate property.
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The docunents relating to petitioner’s equi pnment sal es show
that petitioner sold trailer equi pnent for $247,000 and recei ved
a check in that anount on January 20, 2005. The docunents do not
i ndi cate how petitioner used the proceeds. The docunents al so
show that petitioner sold 87 used trailers for $540, 000 on
February 3, 2005.' The buyer nade the check payable to Pacific
State Bank, and the paynent satisfied petitioner’s |loan from
Pacific State Bank. Finally, on April 28, 2005, Vito Transfer,
LLC, sold 120 sets of “tomato tubs” for $156,856. The record
does not indicate whether the buyer paid petitioner or Vito
Transfer, LLC

On Decenber 10, 2007, M. Malcoun mailed to Ms. Martin
copies of all deeds relating to petitioner’s ownership of real
property in Charter Way and Fresno, California, and stated that
he was putting together an accounting of petitioner’s use of the
sal e proceeds and hoped to forward the accounting to Ms. Martin
the foll owm ng week. Many of the encl osed docunents related to
property transfers that occurred as early as 1991, and sone were
only loosely related to petitioner’s sales of property (e.g.,
petitioner included a certificate of ot line adjustnent relating
to one property and easenents relating to another). None of the

docunents indicated how petitioner used the sale proceeds. M.

21t is unclear whether this sale was related to Two Vee
Partners’ sale of the Mbdesto real property, which also took
pl ace on Feb. 3, 2005.
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Mal coun al so infornmed Ms. Martin that his daughter renmai ned
gravely ill and he would be in and out of his office over the
com ng weeks. M. Martin made no further attenpts to contact M.
Mal coun. Ms. Martin reviewed the information and nade the
foll ow ng notation on Decenber 10, 2007, in her case activity
record: “[Petitioner] sent ne 2 packages of info |I did not
request with title history of property that was sold. | asked
for disposition of [the] cash proceeds paid to * * * [petitioner]
fromthese sales. Mich of [the] info | have asked for has not
been provided”.

On Decenber 20, 2007, having heard nothing from M. Ml coun
for nore than a week, Ms. Martin closed petitioner’s file and
recommended that petitioner’s OC be rejected and respondent’s
proposed coll ection action be sustained. 1In her case activity
record Ms. Martin noted that she had given petitioner several
extensions to provide information, petitioner had provided
i nformati on she had not requested, and he had been evasive in
what he did provide.

Al so on Decenber 20, 2007, M. Malcoun nailed a docunent to
Ms. Martin relating to petitioner’s |oan from Pacific State Bank.
The docunent showed that petitioner made principal paynents to
Pacific State Bank of $247,000 and $523, 200, on January 25 and
February 8, 2005, respectively. These paynents, together with

i nterest paynents and | ate paynent penalties, brought
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petitioner’s | oan bal ance to zero as of February 15, 2005. M.
Mal coun stated in an acconpanying letter that he was still
wai ting for additional bank records to conplete his accounting.
Ms. Martin never received M. Ml coun’s Decenber 20, 2007,
correspondence.

On January 18, 2008, respondent’s Appeals Ofice issued a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determ nation) sustaining
respondent’s proposed levy. In an attached nmenorandum t he
Appeal s O fice sunmari zed the facts of the case!® and concl uded
that the NIL was issued in accordance with all statutory and
procedural requirenments and appropriately bal anced the need for
efficient collection of taxes with petitioner’s concern that
collection be no nore intrusive than necessary. Wth respect to
petitioner’s O C, the nenorandum stated that the Appeals Ofice

cannot consider the offer since * * * [the Appeals

O fice] [does] not have conplete information and ful

financial disclosure. There is also concern whether

the taxpayer is in full conpliance for 2007 whi ch was

never verified. It is recommended that the offer be

rejected due to lack of financial information and the
coll ection actions sustai ned.

13The nenorandum stated incorrectly that petitioner’s
amended O C |l owered his offer to $10,000 with respect to 2005.
In fact, petitioner’s amended O C offered to settle his 2005
l[iability for $25,000 and his 2006 liability for $10,000; i.e., a
total of $35,000. However, because petitioner’s O C was not
rejected on this basis, the error does not affect our resolution
of this case.
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On the date she closed petitioner’s file and recommended
rejection of his OC Ms. Martin had received only a fraction of
the information requested in her Cctober 22, 2007, letter. Mich
of the information petitioner provided was beyond the scope of
Ms. Martin's request, and petitioner failed to provide basic
information that was within his control, e.g., a new Form 433-A,
a statenent explaining how he had used the proceeds fromhis real
estate and equi pnent sales, financial information about Ms.
Ranui o, and an expl anation of how he was neeting his basic
monthly |iving expenses and whet her he or Ms. Ranui o expected to
have incone in 2007.

On February 19, 2008, petitioner filed a petition in this
Court seeking review of respondent’s notice of determ nation.
Petitioner sought review of respondent’s determ nations with
respect to 2005 and 2006. Respondent noved to dismss for |ack
of jurisdiction and to strike as to 2006 on the ground that he
had not issued a notice of determ nation under section 6320 or
6330 to petitioner with respect to 2006. W granted respondent’s
nmotion. Accordingly, the only year at issue in this proceeding

is 2005.
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OPI NI ON

Prelimnary Matter: Petitioner’'s Request for Judicial
Noti ce

Petitioner requests that we take judicial notice that he has
requested a collection due process hearing for 2006 and 2007 but
that as of July 28, 2009 (the date petitioner filed his request),
he had not received a hearing. Rule 201 of the Federal Rul es of
Evi dence allows a court to take judicial notice of adjudicative
facts that are “(1) generally known within the territorial
jurisdiction of the trial court or (2) capable of accurate and
ready determ nation by resort to sources whose accuracy cannot
reasonably be questioned.” Respondent concedes that petitioner
requested a hearing with respect to 2006 and 2007 and that as of
July 28, 2009, no hearing had been held. Neverthel ess,
respondent urges us to deny petitioner’s request as irrelevant.
We agree with respondent.

The only year before the Court is 2005. W fail to see how
our taking notice that petitioner has requested but not yet
received a hearing wth respect to 2006 and 2007 is in any way
relevant to the issues we nust decide. Accordingly, we decline
to take judicial notice that petitioner has requested a hearing

with respect to 2006 and 2007.
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1. Applicable Legal Principles

A. Sections 6330 and 6331

I f any person |liable for any tax neglects or refuses to pay
the tax within 10 days after notice and demand, the Secretary!*
may collect the tax by levy on all property and rights to
property belonging to the taxpayer. Sec. 6331(a); Mirphy v.
Comm ssi oner, 125 T.C. 301, 307 (2005), affd. 469 F.3d 27 (1st

Cr. 2006). The Secretary nust notify the taxpayer in witing of
his intent to |l evy, sec. 6331(d), and of the taxpayer’s right to
a hearing, and such notice nust be given at |east 30 days before
the levy may begin, sec. 6330(a).

| f the taxpayer tinely requests a hearing, the hearing shal
be conducted by an inpartial officer or enployee of respondent’s
O fice of Appeals. Sec. 6330(b)(1), (3). At the hearing the
t axpayer may rai se any relevant issue relating to the proposed
I evy, including (1) appropriate spousal defenses, (2) challenges
to the appropriateness of collection actions, and (3) offers of
collection alternatives. Sec. 6330(c)(2)(A); Sego v.

Comm ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). The taxpayer may al so chall enge the
exi stence or anount of the underlying liability, but only if he

or she did not receive a notice of deficiency or did not

4The term “Secretary” neans the Secretary of the Treasury
or his delegate. Sec. 7701(a)(11)(B)
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ot herwi se have an opportunity to dispute the liability. Sec.
6330(c) (2)(B)

Foll owi ng the hearing, the Appeals Ofice nust issue a
notice of determ nation regarding the proposed collection action.
In making the determ nation the Appeals Ofice nust take into
consideration: (1) Verification presented by the Comm ssioner
that the requirenments of applicable | aw and adm nistrative
procedure have been net; (2) any relevant issue raised by the
taxpayer; and (3) whether the proposed collection action
appropriately bal ances the need for efficient collection of taxes
with the taxpayer’'s legitimte concerns regarding the
i ntrusi veness of the proposed collection action. Sec.

6330(c) (3).

We have jurisdiction to review a notice of determ nation.
Sec. 6330(d)(1). Wiere the validity of the underlying tax
liability is properly at issue, we review the determ nation

regarding liability de novo. Sego v. Conm ssioner, supra at 610;

Goza v. Conmm ssioner, supra at 181-182. \Were the validity of

the underlying tax liability is not properly at issue, we review

the determ nation for abuse of discretion. Sego v. Conni Ssioner,

supra at 610; Goza v. Conm ssioner, supra at 182. A

determnation will not constitute an abuse of discretion unless
it is arbitrary, capricious, or wthout sound basis in fact or

law. Freije v. Conmm ssioner, 125 T.C 14, 23 (2005); see also
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Swanson v. Conmi ssioner, 121 T.C 111, 119 (2003) (determ nation

based on erroneous |egal interpretation nay be set aside as abuse

of discretion); Wodral v. Comm ssioner, 112 T.C 19, 23 (1999).

B. Section 7122: Ofers-in-Conpronise

The Secretary nmay conprom se any civil or crimnal case
arising under the internal revenue laws. Sec. 7122(a); Murphy v.

Comm ssi oner, supra at 308. Section 7122(d) provides that the

Secretary “shall prescribe guidelines for officers and enpl oyees
of the Internal Revenue Service to determ ne whether an offer-in-
conprom se i s adequate and should be accepted to resolve a
di spute.” The regulations issued pursuant to section 7122(d) set
forth three grounds for an OC (1) Doubt as to collectibility,
(2) doubt as to liability, and (3) to pronote effective tax
adm ni stration. Sec. 301.7122-1(b), Proced. & Adm n. Regs. The
only ground that is relevant is doubt as to collectibility.

Doubt as to collectibility exists in any case in which the
t axpayer’s assets and incone are less than the full anount of the
ltability. Sec. 301.7122-1(b)(2), Proced. & Adm n. Regs. A
determ nation of doubt as to collectibility includes a
determ nation of the taxpayer’'s ability to pay the liability,
taking into account the taxpayer’'s basic |iving expenses. Sec.
301.7122-1(c)(2), Proced. & Adm n. Regs. The Secretary’s
eval uation of a taxpayer’s basic living expenses takes into

account not only the Secretary’s published guidelines on national



- 22 -
and | ocal |iving expense standards but al so the taxpayer’s
i ndi vidual facts and circunstances. 1d. An O C based on doubt
as to collectibility generally is acceptable only if the offer
reflects the taxpayer’s reasonable collection potential; i.e.,
t he amount the Conm ssioner could collect through adm nistrative

and judicial collection proceedings. Mirphy v. Conmm ssioner,

supra at 309 (citing Rev. Proc. 2003-71, sec. 4.02(2), 2003-2
C.B. 517, 517).

Rev. Proc. 2003-71, supra at 517, which sets forth the
procedures applicable to the subm ssion and processing of offers
to conpromse a tax liability under section 7122, provides that
an offer “should provide enough information for the * * *

[ Conm ssioner] to determ ne whether the offer fits within its
acceptance policies.” 1d. sec. 4.02. The Internal Revenue
Manual (IRM provides that “An offer may be returned at any tine
during processing if the taxpayer fails to provide information
necessary to determ ne whether it should be accepted.” 1

Adm ni stration, IRM(CCH), pt. 5.8.7.2.2.2(1) (Sept. 1, 2005).
Where a taxpayer fails to tinmely provide requested financial
information, it is well settled that the Appeals Ofice may
reject the taxpayer’s O C and sustain the Conm ssioner’s proposed

collection action. See infra pp. 27-28.



I11. Analysis
A. St andard of Revi ew

Petitioner concedes that the existence or amount of his 2005
Federal incone tax liability is not at issue. Accordingly, we
review respondent’s determ nation for abuse of discretion. See

Sego v. Commi ssioner, 114 T.C. at 610; Goza v. Commi ssioner, 114

T.C. at 182.

B. Petitioner’s Argunents

Petitioner argues respondent abused his discretion in three
distinct ways: (1) By requiring petitioner to provide financial
i nformati on about Ms. Ranuio; (2) by prematurely term nating
petitioner’s hearing when Ms. Martin knew M. Ml coun’s daughter
was gravely ill; and (3) by refusing to consider petitioner’s AOC
on the ground that petitioner was not in conpliance with his 2007
tax obligations. Petitioner has the burden of proof with respect
to each issue. See Rule 142(a).! For the reasons that follow
we conclude that petitioner’s argunments are unavailing.

1. Respondent’s Request for Information About MSs.
Ranui o Was Not an Abuse of Discretion

Where a taxpayer offers to conpromise a liability for which
t he taxpayer’s spouse has no liability, e.g., where the taxpayer

did not file a joint Federal inconme tax return with his or her

5petiti oner does not dispute the Appeals Ofice's
determ nation that the requirenents of applicable | aw and
adm ni strative procedure have been net. See sec. 6330(c)(3).
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spouse, the Comm ssioner generally will not consider the
nonl i abl e spouse’s assets and incone in determning the anmount of
an acceptable O C. Sec. 301.7122-1(c)(2)(ii)(A), Proced. &
Adm n. Regs. However, a nonliable spouse’s assets and i ncone nmay
be considered to investigate whether (1) property has been
transferred fromthe taxpayer to the nonliable spouse under
circunstances that would all ow the Conm ssioner to collect the
liability fromthe property, e.g., property conveyed in fraud of
creditors; (2) property has been transferred fromthe taxpayer to
t he nonli abl e spouse for the purpose of renoving the property
from consi deration by the Conm ssioner in evaluating the
taxpayer’s O C, or (3) collection of the taxpayer’s liability
fromthe assets and i ncome of the nonliable spouse is permtted
under applicable State law, e.g., State community property |aw.
Sec. 301.7122-1(c)(2)(i1)(A and (B), Proced. & Admn. Regs. The
Comm ssi oner may al so request information regarding the assets
and incone of a nonliable spouse for the purpose of verifying the
anmount of and responsibility for expenses clainmed by the
taxpayer. Sec. 301.7122-1(c)(2)(ii)(A), Proced. & Adm n. Regs.

In arguing that the Appeals Ofice abused its discretion by
requesting financial information about Ms. Ranuio, petitioner
relies on the general rule set forth in the regulations; i.e.,
the Comm ssioner wll not consider a nonliable spouse’s assets

and incone in determning the amount of an acceptable offer, but
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i gnores the exceptions, several of which are applicable. First,
it is possible that petitioner transferred his interest in his
residence to Ms. Ranuio in order to prevent respondent from
considering the property in determ ning the anount of an
acceptable offer. See 1d. As respondent points out, the
transfer may have been acconplished when petitioner knew that he
had incurred, or was about to incur, atax liability he would be
unable to pay fromhis remaining assets. Petitioner has not
expl ai ned why he transferred his interest in the residence to
M's. Ranui o as her sole and separate property, nor has he
expl ai ned when in 2005 he earned the incone that generated his
tax liability. Second, collection of petitioner’s tax liability
fromthe assets and inconme of Ms. Ranuio is permtted under
California community property law to the extent such assets and
income are community property. In California married taxpayers
community property is |iable not only for a couple s joint
liabilities but also for either spouse’ s separate liabilities.

Cal. Fam Code sec. 910 (West 2004); O dlock v. Comm ssioner, 533

F.3d 1136, 1138 (9th Gir. 2008), affg. 126 T.C. 47 (2006). Under
California law “all property, real or personal, wherever
situated, acquired by a married person during the marriage while
domciled in* * * [Californial] is community property.” Cal.

Fam Code sec. 760 (West 2004); see also Hanf v. Summers, 332

F.3d 1240, 1242-1243 (9th Cr. 2003) (“‘there is a general
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presunption that property acquired during marriage by either
spouse other than by gift or inheritance is community property
unl ess traceable to a separate property source’” (quoting Hai nes
V. Haines, 39 Cal. Rptr. 2d 673, 681 (Cal. Ct. App. 1995))).

Petitioner observes that California allows married taxpayers
to own separate property, which includes property owned by each
spouse before marriage, Cal. Fam Code sec. 770 (West 2004), and
that married taxpayers nay by witten agreenent transnute
community property to the separate property of either spouse,
with or wthout consideration,!® Cal. Fam Code sec. 850 (West
2004). Petitioner argues the residence he shared with Ms.
Ranuio is her separate property because he transnuted the
property to her in January 2005. However, as nentioned above,
petitioner has not explained the circunstances surrounding the
transnutation, and Ms. Martin was not required to accept his
assertion at face value. |In any event, we need not decide
whet her the residence was comrunity property or separate property
under California law. It is enough to note that the character of
the residence was unclear, and the deeds petitioner provided did

not resolve the uncertainty to Ms. Martin's satisfaction.?’

A transnutation is subject to the | aws governing
fraudul ent transfer. Cal. Fam Code sec. 851 (West 2004).

Petitioner’s narrow focus on the residence is m spl aced.
Even if the residence was Ms. Ranui 0’'s separate property, any
ot her assets Ms. Ranuio acquired during her marriage to
(continued. . .)
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Finally, the Conm ssioner may request financial information
regardi ng a nonliabl e spouse for the purpose of verifying the
anount of and responsibility for the expenses clainmed by the
taxpayer. Sec. 301.7122-1(c)(2)(ii)(A), Proced. & Adm n. Regs.
That is precisely what happened: Petitioner submtted an
i nconpl ete Form 433-A that showed he had no inconme, negligible
assets, and nonthly living expenses of $800. Upon review ng the
Form 433-A, Ms. Martin requested financial information about Ms.
Ranuio in part to determ ne how petitioner was neeting his
mont hly |living expenses.

We conclude that Ms. Martin's requests for information were
reasonabl e and not an abuse of her discretion.

2. Respondent’s Decision To Terninate Petitioner’s
Heari ng Was Not an Abuse of D scretion

It is ordinarily not an abuse of discretion for an Appeal s
officer to reject an O C and sustain the Conm ssioner’s proposed
collection action where the taxpayer has failed to submt
requested financial information in a tinely fashion. See, e.g.,

Shanley v. Conmi ssioner, T.C Meno. 2009-17 (citing Prater v.

Conmi ssioner, T.C. Meno. 2007-241, Chandler v. Conm ssioner, T.C.

Meno. 2005-99, and Roman v. Comm ssioner, T.C Meno. 2004-20)).

(... continued)
petitioner are presunptively community property. See Cal. Fam
Code sec. 760 (West 2004); Hanf v. Summers, 332 F.3d 1240, 1242-
1243 (9th Gr. 2003). Thus, it was not unreasonable for Ms.
Martin to request financial information about Ms. Ranuio.
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In Shanley v. Conm ssioner, supra, we held that an Appeal s

of ficer did not abuse his discretion when he denied the
taxpayer’s request for nore tine to submt requested information,
where the taxpayer did not provide any reason for his request.

We acknow edged, however, that

There m ght be reasons related to the season * * *,  or

reasons related to the information-gathering process

(such as difficulty in getting information fromthird

parties), or reasons personal to the taxpayer (such as

si ckness) that could make this a closer question * * *

Id. Petitioner argues that this case “falls squarely within the
paranmeters where additional tinme should have been granted.” W
di sagr ee.

First, contrary to petitioner’s assertion, many of the
docunents Ms. Martin requested were within petitioner’s control,
and nmuch of the information was within his personal know edge.
For exanple, petitioner failed to provide a conpleted Form 433-A,
failed to explain how he was neeting his nonthly Iiving expenses,
failed to account for the proceeds fromhis sales of real estate
and equi pnent, and refused to provide financial information about
M's. Ranui o, despite repeated warnings that failure to provide
such information would result in rejection of his OC  Mreover,
Ms. Martin gave petitioner nore than 2 nonths to obtain any
necessary information fromthird parties and to provide the

request ed docunents. Even allowng for the fact that M.

Martin's request was extensive and that sone of the requested



- 29 -
informati on may have required the cooperation of third parties,
petitioner did not offer any credible reason why he failed to
produce information that should have been readily accessible to
hi m during the period allowed by Ms. Martin.

Second, we reject petitioner’s suggestion that Ms. Martin
unreasonably term nated petitioner’s hearing know ng that M.
Mal coun’ s daughter was gravely ill. W think the argunent needs
to be considered in its proper context. The record shows that
Ms. Martin had been seeking docunents and i nformation from
petitioner for nore than a nonth when she first |earned of M.
Mal coun’ s daughter’s illness. After learning M. Ml coun’s
daughter was hospitalized, Ms. Martin allowed petitioner an
additional 2 weeks to submt the requested information. 1In all,
Ms. Martin gave petitioner nore than 2 nonths to supply the
requested information before she closed his file. On the date
she cl osed petitioner’s file Ms. Martin had received only a
fraction of the information she had requested. Petitioner had
refused to provide information about Ms. Ranuio, and Ms. Martin
had little reason to believe the information would be
forthcom ng. Moreover, petitioner had failed to provide such
basic information as a conpleted Form 433-A, a statenent of how
he was neeting his basic nonthly |Iiving expenses and whet her he
had i ncone in 2007 and an expl anation of what he did with the

proceeds--nmore than $650, 000, according to the closing statenents
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Ms. Martin obtained--fromhis sales of real property and
equi pnent in 2005 and 2006. Instead of disclosing the
information, petitioner provided Ms. Martin wth hundreds of
pages of docunents she had not requested, sonme of which rel ated
to property transactions that occurred as early as 1991, |eading
her to suspect petitioner was bei ng evasi ve.

Petitioner mght have preferred nore time to provide the
information, particularly in the Iight of M. Ml coun’s
daughter’s illness. The problemw th petitioner’s argunent is
that Ms. Martin’ s decision can hardly be described as arbitrary,
capricious, or without sound basis in fact or law. See Ronan v.

Commi ssi oner, supra. Mreover, to the extent petitioner inplies

M. Ml coun’s daughter’s illness falls within the paraneters

di scussed in Shanley v. Conm ssioner, supra, we note that the

illness in question was not personal to petitioner or a nenber of
his famly and did not prevent petitioner from gathering the
information readily available to him!18

3. Petitioner’s Conpliance or Lack of Conpliance in
2007 |s Not Deterninative

Finally, although the parties di spute whether petitioner

conplied with his 2007 tax obligations, we do not need to resolve

8\W¢ are not without synpathy for M. Ml coun. But M.
Mal coun’ s daughter’s ill ness does not excuse petitioner’s failure
to tinely provide requested docunents, nor does it explain
petitioner’s failure to tinmely provide information that was
presumably within his personal know edge.
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this dispute. The nenorandum nakes clear that petitioner’s OC
was rejected because he failed to tinely provide requested
financial information and not because he failed to conply with
his 2007 tax obligations. In other words, even if the Appeals
O fice had been satisfied that petitioner was in conpliance for
2007, the Appeals Ofice still would have rejected his OC
because of inadequate financial disclosures. Petitioner’s
conpliance or |lack of conpliance with his 2007 tax obligations
sinply was not a significant factor, |et alone the decisive
factor, in the Appeals Ofice' s decision to reject petitioner’s
ac

| V. Concl usi on

In summary, the Appeals O fice allowed petitioner nore than
2 nonths to provide the informati on necessary to evaluate his

O C. The Appeals Ofice warned petitioner that failure to

®Even if petitioner’s OC had been rejected in whole or in
part because of his alleged | ack of conpliance with 2007 tax
obligations, we would still conclude the Appeals Ofice did not
abuse its discretion. A taxpayer’s history of nonconpliance is a
valid basis for rejection of an OC. Martino v. Conmm SsSi oner
T.C. Meno. 2009-43 (citing Londono v. Conm ssioner, T.C Meno.
2003-99). Ms. Martin asked petitioner on at |east four occasions
to provide information about his conpliance with estimted tax
obligations for 2007. Although M. Ml coun asserted that
petitioner would not have any inconme in 2007 and was not required
to make estimated tax paynments, he did not provide any evidence
to corroborate his assertion. The record denonstrates that M.
Mal coun’ s assertion was incorrect. Petitioner’s 2007 Federal
income tax return reported adjusted gross inconme of $91, 442, and
there is no evidence petitioner nade any estimted tax paynents
for 2007.
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provi de such information in a tinely fashion would result in
rejection of his OC.  Despite these warnings, petitioner failed
to provide a conpleted Form 433-A, failed to explain how he was
meeting his basic nonthly living expenses, failed to account for
the proceeds fromhis real property and equi pnment sales, refused
to provide information about his wife's finances, and failed to
provi de other requested information. |nstead, petitioner
provi ded reans of information the Appeals Ofice had not
requested, a gesture Ms. Martin considered evasive. Taking into
account all of these facts and circunstances, we hold that the
Appeals Ofice did not abuse its discretion by rejecting
petitioner’s OC, termnating petitioner’s hearing, and
sust ai ni ng the proposed | evy.

We have considered the remai ning argunents of both parties
for results contrary to those discussed herein, and to the extent
not di scussed above, conclude those argunents are irrelevant,
nmoot, or without nerit.

To reflect the foregoing,

Deci sion will be entered for

r espondent.



